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Report of the Conm ssion appointed by His Majesty's Government in the

Uni ted Kingdom of Great Britain and Northern Ireland, with the approva

of the Council of the League of Nations, to determi ne the rights and

clainms of Mslens and Jews in connection with the Western or Wiling
Wal | at Jerusal em

The RI GHT HONOURABLE ARTHUR HENDERSON, M P., HI S BRI TANNI C MAJESTY' S
PRI NCI PAL SECRETARY OF STATE FOB FOREI GN AFFAIRS, Etc., Etc., Etc.

The I nternational Conm ssion for the WAailing Wall has the honour to
submt the following report to His Britannic Majesty's Governnent.

The Comm ssion understands that a copy of the report will be forwarded
to the Council of the League of Nations.

. 1 NTRODUCTI ON

After the disturbances which occurred in Palestine in August, 1929, His
Britannic Majesty's Secretary of State for the Col oni es appointed a
Conmi ssion on the 13th of Septenber to enquire into the inmediate
causes that had led to that outbreak and to nmake recomendati ons as to
the steps necessary to avoid a recurrence.

The said Conmi ssion of Enquiry comrunicated to the Secretary of State
for the Col oni es anpbngst other desiderata, in Decenber, 1929, a
recommendation that His Mjesty's Governnent should take such steps as
lay within their power to secure the early appointment, under Article
14 of the Mandate for Pal estine, of an ad hoc Conmi ssion to determ ne
the rights and clains in connection with the Wailing Wall in Jerusal em
It was the view of the Commi ssion of Enquiry that an early

determ nation of rights and clains connected with the Wailing Wall was
a neasure essential in the interests of peace and good governnent in
Pal estine. The Conmm ssion considered, therefore, that the constitution
of a Conmission for the said purpose and its departure for the country
shoul d be expedited by every possible neans.

At the ensuing neeting of the Council of the League of Nations the
British Del egation nade certain proposals in accordance with the said
recommendati ons of the Comm ssion of Enquiry. The Council of the
League, having heard the views of the Permanent Mandates Commi ssion
adopted the followi ng resolution on the 14th of January, 1930: -

"The Counci |

"Bei ng anxi ous to place the Mandatory Power, in accordance

with its request, in a position to carry out the

responsibilities laid upon it by Article 18 of the Mandate

for Pal estine under the nost favourable conditions for

saf eguarding the material and noral interests of the

popul ati on pl aced under its mandate;



"W shing not to prejudge, in any way, the solution of the
problems relating to the question of the holy places of

Pal estine, which may have to be settled in the future;
"Consi dering, however, that the question of the rights and
clainms of the Jews and Moslens with regard to the Wailing
Wall urgently calls for final settlenent:

"Deci des that,

"(1) A Conmission shall be entrusted with this settlenent;
"(2) This Comn ssion shall consist of three nmenbers who
shall not be of British nationality and at | east one of
whom shall be a person eminently qualified for the purpose
by the judicial functions he has perforned,

"(3) The nanes of the persons whomthe mandatory Power
intends to appoint as nenbers of the Conm ssion shall be
subm tted for approval to the Council whose nenbers shal
be consulted by the President if the Council is no |onger
in session;

"(4) The duties of the Conmmi ssion shall cease as soon as it
has pronounced on the rights and cl ai nrs nentioned above."

For further details relative to the circunmstances under which the
Commi ssi on was noninated we beg to refer to the report of the Shaw
Commi ssion (Cnd. 3530), which we will have to quote at severa
occasions in the follow ng.

The British Governnent in a letter to the Secretary-General of the
League of Nations dated 12th May, 1930, notified the nanes of the
persons whom t hey had selected to be nmenbers of the Comm ssion, viz.
t he under si gned.
ELI EL LOFGREN, fornmerly Swedish M nister for Foreign
Affairs, Menber of the Upper Chanber of the Swedi sh Ri ksdag
(to act as Chairman),
CHARLES BARDE, Vice-President of the Court of Justice at
Geneva, President of the Austro-Roumani an M xed Arbitration
Tri bunal, and
J. VAN KEMPEN, fornerly Governor of the East Coast of
Sumatra, Menmber of the States-General of the Netherl ands.

The conposition of the Comr ssion as proposed by the British Governnent
was approved by the Council of the League on the 15th of My, 1930. The
Conmi ssioners were officially informed of their nomination by letters
fromthe British Foreign Ofice dated the 26th of May. MR STI G SAHLI N,
of the Swedish diplomatic service, has acted as Secretary to the
Conmi ssi on.

The nmenbers of the Conmm ssion assenbled for the first tine at Genoa on
the 12th of June and sailed for Palestine on the follow ng day, having
been furni shed before their departure with the various docunents
relative to matters connected with the Wailing Wall that had up to then
been published by the League of Nations and by the British Governnent
(e.g., reports, despatches, nenoranda, m nutes of proceedings, etc.).

The Conmmi ssion arrived at Jerusalemon the 19th of June and stayed in
Pal esti ne for one nonth, |eaving Jerusalemon the 19th of July. The

first neeting of the Comm ssion was held on Monday, the 23rd of June,
the 20th and 21st being bl ank days as Friday and Saturday are kept as



holy days by one or other of the Parties concerned. During their stay
in Jerusal emthe Conm ssion held one or two neetings on practically
every weekday, Fridays and Saturdays excepted. In all there were held
23 neetings, of which the first was occupied with introductory speeches
and with a discussion as to the procedure to be followed, while the

| ast four meetings were occupied with the closing speeches. At the

ot her 18 neetings the Conm ssion was engaged in the hearing of

evi dence. Al the neetings were held in the Governnment O fices Buil ding
near the Damascus Gate. A conplete record of the proceedings is
attached hereto (Appendix I).*

* Not printed. A copy can be seen in the Colonial Ofice Library.

At the opening neeting the Chairman stated that the aimin view of the
Conmi ssion, in carrying out the task entrusted to it, was to nake an
impartial and, if possible, conplete inquiry into the questions
connected with the Wailing Wall and, as a result of the said inquiry,
to pronounce a verdict which would be based wholly and solely on the
Commi ssi oners' candid convictions upon the bearing of law and equity to
the case in dispute. This being what the Comm ssion had in view, the
Chai rman appealed to the Parties concerned to give themall the
necessary assistance in the carrying out of their work.

At the sanme neeting it was agreed that during the proceedings there was
to be one set of authorized and recogni zed representatives to act as
Counsel for each of the two disputing Parties. Pursuant to that
agreenent the Counsel for the Jewish Side - DR M ELIASH, MR DAVID
YELLIN, and RABBI M BLAU - presented credentials fromthe Rabbi nate of
Pal estine, the Wirld Associ ati on of Rabbis, the Jew sh Agency for

Pal estine, the Vaad Leunm and the Agudath Israel. The Counsel for the
Mosl em Si de had been authorized to act as such by the Suprene Mslem
Council. The followi ng persons represented the Mslem Side:- AOUN BEY
ABDULHADI, AM N BEY EL TAM NI, AM N BEY ABDULHADI, SHEI K SULEI MAN
EFFENDI JOUKHADAR, AHVED ZAKI PASHA, FAKHRI BEY EL HUSSEI NI, FAKHRI BEY
EL BAROUDI, FAlIZ BEY EL KOURY, SHEI K HASAN EFFENDI ABU SOUD, JAMAL
EFFENDI EL HUSSEI NI, |ZZAT EFFENDI DARWAZA, MOHAMED ALI PASHA, SHEI KH
RAGHEB EFFENDI DAJANI, ABDULLAHAI FAZALALLY, ABDULLALY JEWABHAI and
SHEI KH HASSAN AL ANSARI. | ncluding the menbers of the various

del egati ons who appeared before the Conm ssion, the above-nanmed persons
may be said to have represented Moslens from practically every country
in the world with a Msl em popul ation, including Mrocco, Algeria,
Tripolis, Egypt, and other African countries, Palestine, Syria, Trans-
Jordan, Iraqg, Persia, British India, the Dutch East Indies, and other
countries in the Near and Far East.

It was arranged with the due consent of the Parties that the Jew sh
Si de should be considered as the plaintiff and thus have, to open the
case, while the Mbslem Side were to be considered as the defendant.

As to the procedure to be adopted, it was decided with the consent of
the Parties that as far as possible the ordinary judicial methods of
the English courts should be observed. Thus, the Counsel for the
Parties were to call and exam ne wi tnesses, to procure and |ay before



the Comnmi ssion rel evant expert and docunentary evi dence, to cross-

exam ne the witnesses called by the other Party and to plead in the
case whenever they should deemit expedient. The Conmi ssioners on the
ot her hand would, as a rule, confine thenselves to listening to what
the witnesses called by the Parties had to say and to any ot her

evi dence adduced, reserving to thensel ves, however, the right to

exam ne additional w tnesses ex officio or if requested to do so by the
Pal esti ne Governnent. The Conmmi ssion as such was not enpowered to swear
Wi t nesses, but witnesses could be sworn or caused to give a
correspondi ng solem affirnmation before the appropriate Magi strate at
Jerusalemin conformance with Pal estine Law.

During the neetings 52 witnesses were exam ned, 21 of them being called
by the Jewi sh Counsel, 30 by the Mslem Counsel, and 1, a British
official, by the Commission. A list of the neetings and of the

Wi t nesses whose evi dence was given before the Conmi ssion is annexed to
this Report (Appendix I1). During the neetings 61 docunents or

col l ections of docunments were produced. Of those 35 were presented by
the Jewi sh Side and 26 by the Mdoslem A synopsis of themis given in
Appendi x I11.

The Conmi ssioners al so adopted vari ous neasures, apart fromthe regul ar
nmeetings, to obtain as conplete a body of information as possible
concerning questions relating to the matter at issue. Thus, upon their
arrival at Jerusalem they paid visits, acconpanied by British
officials, to the Harem esh-Sherif and its Msques, to the Wailing Wl
and its environs, and also visited the principal Synagogues of the
Ashkenazi and the Sephardi Conmunities of the Jew sh popul ation. By

t hat means the Conmi ssioners had the opportunity of studying on the
spot the situation, surroundings, and special character of the various
bui |l di ngs, and al so a nunmber of other circunstances bearing on the

di spute as well as the practices and the rites of the respective

conf essi ons. Moreover, the Commi ssioners went several times privately
and unattended to the Wailing Wall and to the Harem esh- Sherif.
Furthernore, the Conm ssioners del egated one of their Members to the
Mosl em Sharia Court in Jerusalemin order that, in conjunction with the
Counsel of the two Parties and the appropriate officials of the Court,
he m ght there inspect the title-deeds relating to the Wailing Wall and
i ts surroundings.

In view of the particular interest attaching to the status quo of the
Christian Holy Places, the Comm ssioners paid prolonged visits
especially to the Church of the Holy Sepulchre at Jerusalem and the
Church of the Nativity at Bethlehem at which well-qualified British
officials and the officiating functionaries or the different Christian
churches explained to the Conm ssioners the particular conditions of
the status quo.

During the whole course of the proceedings the representatives of the
two Parties afforded every assistance to the Conmission in its inquiry
both very willingly and very efficiently.

Very val uabl e services were rendered to the Conmi ssion by the Pal estine
Government and their various officials. The Conmi ssioners desire
especially to express here their appreciation of the spirit of

trustful ness in which this assistance was given them Previous to their



departure from Pal estine, they expressed their thanks in a letter
printed at the close of this Report (Appendix IV).

Finally, it ought to be nmentioned that the Comni ssioners - although the
mandate entrusted to them did not explicitly refer to conciliation -
thought it a duty incunmbent upon themto try to bring about a friendly
settl enent between the Parties. In order if possible to achieve that

obj ect, nunmerous neetings were held with the representatives of the two
Parties both separately and jointly in canera. At the closing neeting

t he Chairman agai n enphasi zed the point to the Parties that an agreed
sol uti on would be very much preferable to a verdict and prom sed that

t he Commi ssion would hold the door open, until the 1st of Septenber,

for proposals and agreenments fromthe Parties directed towards that

end. After the Conmm ssion had |eft Palestine, the negotiations between
the Parties were continued in the presence of representatives of the
Pal esti ne Government. In response to the requests addressed to the
Commi ssion, the delay accorded to the Parties was extended, on the
first occasion until the 15th of Septenber and, later, until the 8th of
October. It is with great regret that the Comm ssion has had to
ascertain the failure, up to the present tine, of the said
negoti ati ons.

Ther eupon the Conmi ssion net at Stockholm 27th October to 1st
Novenber. The concludi ng neeting was held in Paris, 28th Novenber to
1st Decenber.

I'l. DESCRI PTI ON OF THE WAI LI NG WALL AND I TS ENVI RONS

Wth respect to the position of the Western or Wailing Wall (in Arabic,
Al Buraqg; in Hebrew, Kothel Maravi) and the lie of the surrounding
area, see the official plan drawn by the Pal estine Governnent, annexed
hereto (Appendix: V).

The Wailing Wall forns an integral part of the western exterior shel

of the Harem esh-Sherif which itself is the site of the ancient Jew sh
tenpl es, at the present day suppl anted by Mslem Mosques. The Harem
esh-Sherif in actual fact is a vast rectangular platform severa
hundred netres in length and width. One of the said Mdsques, the Msque
of Agsa, is contiguous to the southern exterior wall of the Harem and
extends up to the Wailing Wall at its southern end. The ot her Msque,
the Done of the Rock (in Arabic, Qubet Al Sakhra), or, as it is usually
called, the Mobsque of Orar, is situated in the m ddle of the Harem

ar ea.

The Western Wall of the Harem esh-Sherif as a whole is a structure of
nore than 100 netres in |length and about 20 nmetres in height. The very
| arge bl ocks of stone at the base of the Wall, nore especially the six
courses of drafted stones, are dated by mpst archaeol ogists to the
times of the Tenple of Herod (i.e., the second, reconstructed Tenple).
Many of the stones bear inscriptions in Hebrew on their faces, sonme of
t hem pai nted, others engraved. Above these stones there are three
courses of undrafted masonry; these are probably Roman work (dating
fromthe rebuilding of the city as a Roman col ony by the Enperor

Hadri an). The upper strata again are of nuch |later date, bel onging
probably to the period about 1500 A D. Recent researches go to show
that the boundaries of the Wall coincide with those of the platform of



the Tenpl e of Sol onpbn, of which courses of stones are supposed to stil
remai n beneath the surface.

The part of the Wall about which dispute has arisen between the Jews
and the Moslens conprises about 30 netres of the exterior wal

mentioned. In front of that part of the wall there is a stretch of
pavement to which the only access, on the northern side, is by a narrow
| ane proceeding fromKing David's street. To the south this pavenent
extends to another wall, which shuts the pavenent off at right angles
to the Wailing Wall froma few private houses and fromthe Msque of
Buraq site to the south. In the year 1929 a door was nade at the

southern end of the wall last mentioned, and it gives access to the
private houses and the Mosque. At the northern end of the pavenent a
third wall, with a door in it, shuts oil the area fromthe courtyard in

front of the G and Mufti's offices.

The pavenent in front of the Wall has a wi dth of about 4 nmetres. Its
boundari es on three sides have al ready been indicated; on the fourth
side, i.e., the one opposite to the Wailing Wall, the pavenent is
bounded by the exterior wall and houses of the so-called Mghrab
Quarter. On that side there are two doors which lead to the Moghrab
houses.

It is this Pavenent running at the base of the part of the Wall just
referred to that the Jews are in the habit of resorting to for purposes
of devoti on.

At a short distance fromit, in the southern direction and within the
Wall itself, there is a chanber or niche in which according to
tradition Mohanmed's steed, Burag, was tethered when the Prophet during
the course of his celestial journey (as to which see below) visited the
Harem esh-Sherif. It is for this reason that the Wall is known to

Mosl ens as Al Burag.

Bef ore proceeding further we desire to state that at the date of our
sojourn in Jerusalem the Wall and its environs were not exactly in the
same state as before the War, for as already stated by the Shaw
Conmi ssion certain innovati ons had been introduced, viz.:-
(1) The erection of a new structure above the northern end
of the wall.
(2) The conversion of a house at the southern end of the
Pavement into a "Zawi yah" (literally to be transl ated,
Mosl em "sacred corner").
(3) The construction of the above-nentioned door giving
access fromthe "Zaw yah" to the Pavenent in front of the
Wal |, and constituting a through connection fromthe Harem
area (through the Moghrabi Gate) to the Pavement in front
of the wall.

I'11. H STORY.

For the purpose the Commission has in viewit will not be necessary to
recite in full the details of the history of Palestine. The matter the
Commi ssion has to deal with, however, has such an intimate connection

with the history of the country that it may be considered desirable to



mention the principal events.

In early times Palestine was i nhabited by a nunber of peoples, nostly
of the Senmitic race. The earliest of theta of which we possess certain
know edge i s the Cananaeans (Canaanites) who were dependents of the
Egypti ans.

According to the tradition preserved by the two peoples, the Jews and

t he Arabs, Abraham their common ancestor, nmade his way, in the
Cananaean era, from U in Chaldea to Canaan, and the |atter becane the
cradle of the people of Israel.* This theory of a community of origin
of the Jews and the Arabs, fortified as it has been through the ages by
the attribution to it by tradition of numerous inportant happenings,
has played no snmall part in the nutual relationship of the two peopl es.

* Abr aham was buried at Hebron, where the Arabs erected a Mosque in his
honour. The Jews are not allowed to enter the Mdsque but until 1929
were wont to make their devotions at the |ower part of the exterior
wal | of the Mosque.

After the captivity in Egypt was over and their return to Pal estine had
been acconplished, the tribes of Israel were united into one Kingdom by
King David at about the date 1000 B.C. This Kingdom attained its nost
exal ted position during the reign of David's son, the great Solonon. It
was Sol onon who built the first Tenple of Jerusalem the grandeur and
beauty of which have becone wi dely renowned, thanks to the holy books
and the historians. The Tenple was situated on Mount Moriah on the
platform now known as the Harem esh-Sherif area.

Subsequent to the death of Sol onon, the history of the people of
Israel, or rather that of the two Kingdons of Israel and Judah -
Jerusal em being the capital of the latter - resolves itself for the
nost part into a record of civil wars and struggles with alien tribes.

About 720 B.C., the Assyrians destroyed the Kingdom of I|srael and
carried the inhabitants away as captives. About 600 B.C.

Nebuchadnesar, King of Babyl on, attacked the Ki ngdom of Judah. He
destroyed the city of Jerusalem and the Tenple of Solonon in the year
587 B.C. Most of the inhabitants were conveyed into captivity and were
unable to return to their country until about 50 years later, after
Cyrus, King of Persia, had conquered Babyl on

According to the Prophet Jereniah the Jews who renmained in the Holy

I sl and during that period of expatriation had already devel oped the
habit of going to worship on the ruins of the Tenple. After the Jews
returned to Pal estine, the Tenple was rebuilt on its ancient site,
about the years 520-515 B.C. During the ensuing century a set form of
ritual was established by Ezrah and Nehem ah.

In 332 B.C. the Jews canme under the domi nation of the Macedoni ans. King



Antiochus IV treated the Jews severely and, after the revolt they set
on foot about 170 B.C. had been quelled, the second Jew sh Tenpl e was
destroyed. Then there followed a period of independence, to a certain
extent, which lasted until the country was conquered by the Romans,
Ponpey entering Jerusalemin the year 63 B.C. According to tradition -
Bavli, Makkoth 24 - the Jews also during this period, i.e., after the
destruction of the second Tenple, were accustoned to go to the ruins of
their holy site.

In the year 40 B.C., with the support of the Romans, Herod, surnaned
the Great, becane King of Judea and during his reign the Judean Ki ngdom
regai ned sone of its ancient splendour. Herod reconstructed the Tenple
for the second tine.

This | ast Tenple was not destined to attain the same length of life
even as its predecessors, for in the year 70 A.D., Titus, who

af terwar ds becanme Roman Enperor, conquered Jerusal em and, |ike
Nebuchadnesar six and a half centuries earlier, destroyed the whole
city of Jerusalem and also the Tenple, a part of the Western Wall being
the only remant left of the building.

In the book edited by the Dom nican Fathers, Vincent and Abel
Jérusal em nouvel l e, Paris 1922-26, we are told that, during the first
period after the destruction of the Tenple of Herod, the Jews conti nued
to go and weep at the ruins of it. According to tradition, the Jews'

wai |l i ng-place at that tinme seens to have been the stone on Munt Mbriah
where the Mosque of Omar now stands.

The Enperor Hadrian (117-138 A.D.) nade Jerusal em a Roman Col ony,

called Aelia Capitolina. He prohibited the Jews fromentering Jerusal em
and fromthat period dates the dispersion of the Jews throughout the
world. It may be said that there has been no Jew sh nation in
possession in Palestine since then, though, sone Jews have,
nevert hel ess, always been living in the country, their nunber being

| arger or smaller in proportion to the degree of toleration extended to
them by the successive rulers of the country.

The Dom ni can Fat hers just quoted al so say that even after Hadrian's
prohi bition the Jews succeeded in getting into Jerusal em at |east once
a year. At that period the place of |amentati on seens to have been on
the Mount of Oives, fromwhere the worshippers could see the ruins in
the distance. Fromand after the year 333 A D., when the Pilgrim of
Bordeaux visited the Holy Land and learnt that "all Jews cone once a
year to this place, weeping and |anmenting near a stone which remained
of the Holy Tenple," there is a nore or |ess continuous tradition about
the Jews' devotions at the ruins of the Tenple or in its environs.

After the partition of the Ronman Enpire, Pal estine came under the
Enmperors of Byzantium who governed the country from about 400 A. D.

About the year 637 the victorious Arabs entered Pal estine and conquered
Jerusalem The Caliph Omar (639-644) nade Jerusal emthe capital of the
Arab real mof Pal estine. The Arabs began to construct Mslem Holy
Bui | di ngs on the deserted Mount Moriah, which still comuanded the city.
In the course of the seventh century there was built in the



sout hwestern part of the area the Mdsque of Agsa, a place of specia
sanctity of the Mslens, being reckoned next to the Mdsques of Mecca
and of Medina as an object of veneration and, therefore, also a
renowned place of pilgrimage. In the centre of Munt Mriah there was
erected the Dome of the Rock. The Tenple area or the Harem esh-Sherif,
as it was called by the Arabs, thus became a place of great sanctity
for Moslens all over the world and it is to be specially noticed that
this tradition, save for a short interruption during the Crusader

peri od, now goes back about 13 centuries.

There are several Jewi sh authors of the 10th and 11th centuries, e.g.
Ben Meir, Rabbi Sanuel ben Paltiel, Solonmon ben Judah, and others, who
write about the Jews repairing to the Wailing Wall for devotiona

pur poses, also under the Arab dom nation. A naneless Christian Pilgrim
of the 11th century testifies to a continuance of the practice of the
Jews coming to Jerusal em annual |ly.

The Arab domination was interrupted by the arrival of the Crusaders who
conquered Jerusalemin 1099. The Crusaders at first treated the Jews
badl y, but afterwards becanme nore tol erant. Benjam n of Tudel a says
(1167) that during the |later Crusader Period the Wailing Wall was a

pl ace of constant prayer. The Arabs reconquered the country at the end
of the 12th century and Sal adin, their great ruler, invited, in 1190,
the Jews to return to Pal estine.

For the ensuing two centuries Palestine practically di sappears from
history. It shall, however, be nmentioned, already in this connection
that in the year 1193 an area in front of the Wailing Wall was
constituted Waqf by King Afdal, son of Saladin, that is to say that the
property was detached for "religious or charitable" purposes according
to the Mosl em Sharia Law. The bearing of this conception will be

di scussed in the follow ng. About 1320 the houses which are now called
t he Moghrabi Quarter (see above) were constituted Wagf, by a certain
Abu Madi an. This Quarter was donated for the benefit of Moroccan
pilgrinms and derives its name fromthat.

In 1517 the country was conquered by the Turks and fromthat date, save
for a short interruption of nine years fromthe year 1831 when the
country was invaded by the Egyptians, the Turkish dom nation | asted on
until the period of the Great War. Wth respect to the Wailing Wall and
how it was regarded during the Turkish réginme it my be stated that
there are many statenents - too numerous to be quoted here - in the
writings of various travellers in the Holy Land, nore especially in the
18th and 19th centuries, which go to show that the Wailing Wall and its
environs continued to be places of devotion for the Jews. In 1625
"arranged prayers" at the Wall are nentioned for the first tine by a
schol ar whose nane has not been preserved.

During the period now referred to, several decisions of specia

interest in connection with the Wailing Wall were arrived at by various
authorities who had to do with the matter. While the Comm ssioners were
conducting their proceedings at Jerusal emthe Counsel for the Mslens
produced a decree issued by |brahimPasha in My, 1840, which forbade
the Jews to pave the passage in front of the Wall, it being only

perm ssible for themto visit it "as of old." The Counsel for the

Mosl ens further referred to a decision of the Administrative Council of



the Liwa in the year 1911 prohibiting the Jews fromcertain
appurtenances at the Wall. The Counsel for the Jews, on the other hand,
referred the Conmission in especial to a certain firman i ssued by

Sul tan Abdul Hamid in the year 1889, which says that there shall be no
interference with the Jews' places of devotional visits and of
pilgrimage, that are situated in the localities which are dependent on
the Chi ef Rabbinate, nor with the practice of their ritual. In the sane
connection the Counsel for the Jews also referred the Comission to a
firman of 1841, stated to be of the sanme bearing and |ikew se to two

ot hers of 1893 and 1909 that confirmthe first nentioned one of 1889.
Transl ati ons of the decrees of 1840 and 1911 as well as of the firman
of 1889 are annexed to this Report (Appendices VI-VIII). The firmn of
1841 was not actually produced.

In October, 1914, Turkey joined the Central Powers in the G eat Wr
and, in the course of the autumm of 1917, an Allied arnmy with Genera
Al l enby as its Commander-in-Chief entered Pal esti ne and captured
Jerusal em at the beginning of Decenber. At the tinme of his officia
entry into Jerusalem on the 11th of Decenber, 1917, General All enby
caused the followi ng proclamation to be read: -
" since your City is regarded with affection by the
adherents of three of the great religions of mankind, and
its soil has been consecrated by the prayers and
pil gri mages of nultitudes of devout people of these three
religions for many centuries, therefore do | make known to
you that every sacred building, nmonunent, holy spot,
shrine, traditional site, endownrent, pious bequest, or
customary place of prayer, of whatsoever formof the three
religions, will be nmintained and protected according to
the existing custons and beliefs of those to whose faiths
they are sacred."

During the advance of the Allied forces into Palestine, M. Balfour
the British Secretary of Foreign Affairs, had made the foll ow ng

decl aration on behalf of His Majesty's Governnent on the 2nd November,
1917: -

" His Majesty's Government view with favour the
establishnment in Pal estine of a National Hone for the
Jewi sh People, and will use their best endeavours to
facilitate the achievenent of that object, it being
under st ood that nothing shall be done which nay prejudice
the civil and religious rights of existing non-Jew sh
comunities in Palestine, or the rights and politica
status enjoyed by the Jews in any other country.”

The British Mlitary Adm nistration of Palestine |asted until the 1st
of July, 1920, when a Civil Adnministration was set up with Hs
Maj esty's Hi gh Conmi ssioner for Palestine at its head.

By an order of the 20th Decenber, 1921, the Hi gh Comn ssioner
establ i shed a Suprene Mslem Sharia Council, to have authority over al
the Mbsl em Wagf s and Sharia Courts in Palestine. The nmembers of the
said Council are elected by an el ectoral college.

The Mandate for Palestine, foreshadowed already in the Treaty of Sevres
of 1920, a treaty, however, which never came into force, was entrusted



on the 24th of July, 1922, by the Council of the League of Nations to
the British Governnent. The Mandate came officially into force on the
29th of Septenber, 1923, after Turkey had signed the Lausanne Peace
Treaty. The articles of the Mandate with special bearing on the matter
in dispute are the foll ow ng: -
Article 13.
All responsibility in connection with the Holy Places and
religious buildings or sites in Palestine, including that
of preserving existing rights and securing free access to
the Holy Pl aces, religious buildings and sites and the free
exerci se of worship, while ensuring the requirements of
public order and decorum is by the Mandatory, who shall be
responsi ble solely to the League of Nations in all matters
connected herewith, provided that nothing in this article
shall prevent the Mandatory fromentering into such
arrangenents as he may deem reasonable with the
Administration for the purpose of carrying the provisions
of this article into effect; and provided al so that nothing
in this mandate shall be construed as conferring upon the
Mandatory authority to interfere with the fabric or the
managenment of purely Mslem sacred shrines, the inmunities
of whi ch are guarant eed.
Article 14.
A special Conm ssion shall be appointed by the Mandatory to
studi o, define and determine the rights and clains in
connection with the Holy Places and the rights and clains
relating to the different religious communities in
Pal esti ne. The nethod of nomi nation, the conposition and
the functions of this Commi ssion shall be submitted to the
Council of the League for its approval, and the Conmi ssion
shal |l not be appointed or enter upon its functions without
the approval of the Council
Article 15.
The Mandatory shall see that conplete freedom of conscience
and the free exercise of all forns of worship, subject only
to the mai ntenance of public order and norals, are ensured
to all. No discrimnation of any kind shall be nmade between
the inhabitants of Palestine on the ground of race,
religion or |anguage. No person shall be excluded from
Pal esti ne on the sole ground of his religious belief.
The right of each conmunity to maintain its own schools for
the education of its own nenbers in its own | anguage, while
conform ng to such educational requirenments of a genera
nature as the Administration may inpose, shall not be
deni ed or inpaired.
Article 16.
The Mandatory shall be responsible for exercising such
supervi sion over religious or eleenosynary bodi es of al
faiths in Palestine as nmay be required for the nmintenance
of public order and good governnent. Subject to such
supervi sion, no neasures shall be taken in Palestine to
obstruct or interfere with the enterprise of such bodies or
to discrimnate against any representative or nenber of
them on the ground of his religion or nationality.

The Zioni st Organi sation, which was "the appropriate Jew sh agency"



recogni sed by Article 4 of the Mandate, was represented in Pal estine
until August, 1929, by the Pal estine Zionist Executive, the menbers of
whi ch were el ected by the Zionist Congress. The Jew sh Agency for

Pal esti ne has now replaced the Zioni st Executive. The Jew sh Agency was
constituted at a joint conference of Zionists and non-Zionists held in
Zurich in August, 1929.

Article 21 of the Mandate provides for the enactnent of a Law of
Antiquities. This Law is known as the Antiquities Odinance, 1929, and
the Wailing Wall is an antiquity in the sense of the |aw and therefore
under the protection of the Departnent of Antiquities.

The disputes arising out of the Wailing Wall problem caused the British
Secretary of State for the Colonies to publish in Novenber, 1928, a
White Paper (Cnd. 3229), defining the policy of H's Majesty's
Government in the matter. A copy of the said paper is enclosed herewith
(Appendix I X).* After the disturbances |ast year the Hi gh Comm ssioner
at the end of September, 1929, issued provisional instructions in
regard to the use of the Wailing Wall. A copy of those instructions is
encl osed herewith (Appendix X).

*Not reprinted here.

V. THE RESPECTI VE CLAIMS OF THE TWO PARTI ES

We pass now to a discussion of the respective clains of the two Parties
and the circunstances which have led to the raising of those clains.

The contention of the Jewish Side was orally el aborated before the
Commi ssion by DR. M ELIASH, MB. DAVID YELLIN and RABBI M BLAU, who
al so submitted to the Conmission a witten Menorandum drawn up on
behal f of various Jew sh organi zati ons by DR. CYRUS ADLER and certain
Jewi sh parsonages in Jerusalem The Arab contention was orally

el aborated by AOUNI BEY ABDUL HADI, AHMED ZAKI PASHA and MOHAMED ALI
PASHA, who al so put in nunmerous docunents.

The contentions of the two Parties as laid before the Comrission in the
course of the proceedings at Jerusalem may be sumuarized as fol |l ows.

The Jewi sh d ai ns.
(a) The Jew s Custom of resorting to the Wall for |anmentation

The customin question is based on the central idea of the Jew sh
religion as recorded in the First Book of Kings, Chap. VIII, Verse 11
viz., that God's presence is intimately bound up with the actual Tenple
of Sol onobn. This passage says "the glory of the Lord filled the House
of the Lord." On that basis the Jews have al ways regarded the Tenple as
a Holy Pl ace above all others. Hence the destruction of the Tenple has
been for many centuries and still continues to be a subject of

| amentation for themand this explains the origin of their custom of



repairing to the relic that remains of what was the House of the word,
in order to give vent there, in front of the Wall, to their wailing and
| anent ati on.

The Jewi sh Side contend, that this custom goes back to the npbst ancient
times, i.e., those that followed upon the destruction of the Tenple.

A proof of this the Jews claimto find in the Book of Jerem ah, Chap.
XLlI, Verse 5, where mention is made of four score of nen who canme from
various parts of the country with offerings and incense in their hand
to bring themto the House of the Lord. As the Tenple at that tine was
no | onger in existence, it must have been on the site formerly occupied
by the Tenple that those offerings were laid. According to the
testimony of Jewish writers of the first centuries of the Christian
era, Jews made pilgrinmages to the Wall even when Jerusal em has been

al nost whol |y abandoned by their conpatriots. The Jews hold that the
Kot hel Maaravi could never be destroyed, because of the "divine
presence " (Shekinah) that had never departed fromit. A Chief Rabbi of
t he period of the Babylonian Tal nud and of the Jerusal em Tal nud speaks
of the divine presence which exalts the belief of the Faithful. In
Jérusal em nouvel l e, the work of the two Dom nican Fathers, Vincent and
Abel , that has been already nentioned, we are told that in early days
the Roman Enperors pernmitted the Jews to cone to Jerusalem and even to
worship within the Tenple Area, or at other tines to ascend the Mount
of Aives where they could see the Holy Site froma distance, recite
their prayers and carry out their lamentations. In support of the
contention that the Jews' devotions at the Wall have been persistently
conti nuous, the Jewish Side refers to those witers whose names have
been al ready adduced in the historical part above and to others, such
as the Church Father Gregory of Nazianzus. Mst of the narratives of
travellers in Palestine in the 17th and 18th centuries speak of

| ament ati ons bei ng conducted at the Wall. Baedeker's guide to Pal estine
(Pal estine et Syrie, Leipzig et Paris, 1912, page 62), in its

hi storical section, contains a description fromthe pen of ALBERT
SOCCIN, the orientalist, of the custonms of the Jews at the Wall and of
the prayers pronounced there by the cantors and of the answers given by
t he assenbly. The Jewish witers are, of course, the nore nunerous and
their narratives the nore detail ed.

(b) Frequency and Character of the Worship in Front of the Wall

1. During the first centuries after the destruction of the Tenple, the
Jews generally went to the Wall once a year, probably on the

anni versary of the destruction (the 9th of Ab). Later on (with an
interruption during the Crusader period) the Jews went there nore
often, not only as pilgrins but also at the tines of the various
religious feasts and on the Sabbaths. After the conquest of Jerusal em
by the Arabs, the latter did not hinder the Jews fromresorting to the
Wall. Since the close of the 18th century the frequency of the hol ding
of the devotions has very nuch increased in proportion to the growth of
the Jewi sh popul ation in Pal estine and especially in Jerusal em

2. To judge fromthe menorandum presented by the Jewi sh Side the Jews'
devotions at the Wall were limted during the course of severa
centuries to wailing and | amenting. The Faithful approached the Wal
and, bringing their foreheads into contact with it, wet it with their



tears; they would often also slip into the crevices between the stones
of the Wall strips or sheets of paper containing petitions and other

pi ous wi shes. Later on, the Jews began the practice of reading or
reciting at the Wall certain psalns, fragnments of the Law of Mses, or
prayers. Ever since the 18th century at |east printed books have been
used containing the order of the service and the various prayers to be
recited at the Wall. Later on again, the devotions have al so taken the
formof a read religious service requiring sone of the appurtenances
used at the service in a synagogue.

The Jews contend accordingly that the using of such appurtenances as
benches, a screen for separating nmen and wonen, an Ark with Scrolls of
the Law, ritual |anps, a wash-basin, etc., was common and was al so

al lowed by the authorities on the spot long before the Great War
According to the Jewish contention this state of things should be held
to constitute the status quo and the existing rights to which Art. 13
of the Mandate refers. For this purpose the Jews also refer to the
firmans of 1891, 1889 and 1893, already quoted. Furthernore, the Jews
mai ntain that on certain occasions during the Turkish régi me they have
contributed to the cost of paving the passage and allege that that
shoul d be held to prove that it was an understood thing that the Jews
had certain rights and obligations in that respect.

Further the Jewi sh Side claimthat, according to Article 15 of the
Mandat e, the Mandatory Power shall guarantee the Jews free exercise of
worship at the Wall in the formprescribed by the ritual of their
religion wthout any interference whatever fromthe Arabs or the
adherents of any other religion. Still nore, the Arabs should be

prohi bited from disturbing the Jewi sh services by | eadi ng donkeys

t hrough the passage or by installing a muezzin in the nei ghbourhood of
the Wall or by conducting the Zikhr ritual in the courtyard at the

sout hern end of the Pavenent, to which the Jews object because of the
conconitant di sagreeabl e noi se. The Counsel on the Jew sh Side are of
opi nion that the present Commi ssion has the sane powers as the Holy

Pl aces Conmmi ssion. The Jewi sh Side do not claimany proprietary right
to the Wall. The Jewi sh Counsel are of opinion that the Wall does not
constitute a property in the ordinary sense of that word, the Wal
falling under the category of res divinumor res extra comrercium On
the basis of that point of view the Jewi sh Side protest against any and
every formof innovation in the structure of the Wall and its i medi ate
surroundi ngs carried out by the Moslens. The Jew sh Side have submitted
to the Conmission a detailed "Note on recent Msleminnovations at the
Wailing Wall ," which is annexed to this docunent (Appendix Xl). The
plaintiffs refer to a pronouncenent nmade by Shei kh Hafez, when he was
exam ned as a witness before the Commission, with reference to the
properties dedi cated as Waqfs (pages 711-712), to the effect that sone
| earned | awers and sone jurists would say that such property is the
property of God while sonme say that it is the property of nobody. In
this connection the Jewi sh Counsel ask the Conmi ssion to accept the
above definition which would have the advantage of solving entirely the
probl em

(c) Is the Wall a holy place fromthe Mslem point of view?-
The question of Buraq.
The question of Waqf.



1. The Jews deny that the Wall, the Pavenent in front of it and the
Moghrabi Quarter can be considered as Moslem Holy Places. According to
the Jews, the Modslens thensel ves do not regard them so, because

ot herwi se they woul d not have besneared the Wall with filth as the Jews
state that the Moslens have done on certain occasions, nor pernitted

t he construction of a water closet close to the wall that is a direct
continuation of the Wailing Wall to the south and also fornms part of
the exterior of the Harem

2. Wthout disputing the fact that certain witers nention the Buraq,
the Jews assert that the legend in question only dates froma period
several centuries subsequent to Mohammed's lifetime and that the Buraq
is not nentioned in the Qoran. I n consequence there is no reason, they
say, for attributing a sacred character to the Pavenent in front of the
Wal | because of the Prophet having passed there on his celestia
journey, as the Mdslem holy books do not say anything about that.
Furthernmore, the route that Mhamred took before entering the Tenple
area was never, they allege, exactly defined, and it is only quite
recently that the Mslens have begun to nmake out that the Prophet
passed by there and that his wi nged steed was tethered to an iron ring
in the wall which is now part of the Mdsque of Buraq. Moreover, the
Mosl ens did not, until recent years, call the Wailing Wall Al Burag.
The official guide to the Haremthat was published in 1914 by the

Mosl em aut horities does not nention any special sanctity as inherent in
the Vall.

3. As to the Waqf character of the wWall, of the Pavenent in front of

it, and of the Moghrabi Quarter, the Jewi sh Side declare that the
extension of the areas donated for Waqf purposes is not clearly
indicated in the registers of the Sharia Court, and particularly that

t he boundaries are not clear. Furthernore, the fact that a certain area
has been constituted Wagf cannot, in their view, affect the exercise of
Jewi sh worship at the Wall, so nmuch the |less as the devotions have

al ways been held both before and after the creation of the Wagfs and

al so because the free exercise of worship is guaranteed by the Mandate.

I n pursuance of the said contentions the Jewi sh Side have requested the
Commi ssion to take the follow ng action: -

(1) to give recognition to the imenorial claimthat the Wailing Wl
is a Holy Place for the Jews, not only for the Jews in Pal estine, but
also for the Jews of the whole world;

(2) to decree that the Jews shall have the right of access to the Wl
for devotions and for prayers in accordant with their ritual wthout
interference or interruption;

(3) to decree that it shall be perm ssible to continue the Jew sh
servi ces under the conditions of decency and decorum characteristic of
a sacred customthat has been carried on for nmany centuries w thout

i nfringement upon the religious rights of others;

(4) to decree that the drawing up of any regul ati ons, that nay be
necessary as to such devotions and prayers, shall be entrusted to the



Rabbi nate of Pal estine, who shall thus re-assunme full responsibility in
that matter, in discharge of which responsibility they may consult the
Rabbi nate of the world;

(5) to suggest, if the Commi ssioners approve of the plan, to the
Mandat ory Power that it should nake the necessary arrangenents by which
the properties now occupi ed by the Mghrabi Wagf m ght be vacated, the
Wagf authorities accepting in |lieu of themcertain new buildings to be
erected upon sone eligible site in Jerusalem so that the charitable
purpose, for which this Wagqf was given, may still be fulfilled.

The Mosl em Cont enti ons.

Before giving an account of the point of view of the Mdslem Side, we
may refer to the declarations on matters of principle that were made by
AHVED ZAKI PASHA on behal f of the Mbslens, and which were repeated
| ater by MOHAMED ALI PASHA:
" Wth great respect to the Conmission | feel it ny duty
bef ore begi nning ny statenment to neke the foll ow ng
reservations:
First: The Pal estine Arab nation have rejected continually
and in every opportunity the British Mandate over
Pal estine, and therefore they cannot be bound by any
arrangenent or regulation derived fromthat. Mandate; nor
can they be bound by anything pertaining to what is known
as the national hone policy. My statement in this direction
shoul d not be taken as indicating any departure fromthat
attitude which was adopted by this nation in exercise of
its right to determne its own future.
Second: Moslems state that all contentions relative to
Mosl em sacred places should be dealt with only by conpetent
bodi es as prescribed by the Sharia Law. Ot her bodi es can
have no jurisdiction whatever by the Sharia Law. O her
bodi es can have no jurisdiction whatever on these pl aces.
Subj ect to the above-nentioned two reservations, | have the
honour to subnit the follow ng . "

The foll owi ng contentions of the Mbslem Side have been fornulated with
the explicit reservations aforesaid.
(a) Historical.

Hi story shows that after having acquired Palestine by the right of
conquest, the Jews were definitely driven out of the country by the
Romans after the destruction of Jerusalemby Titus. The Christians then
ruled the country until the Arab conquest under Omr. Wth the
exception of 90 years during the epoch of the Crusades the effective
possessi on of the country has been in the hands of the Arabs from
generation to generation. The Jews who cane to Pal estine were not
interfered with by the Arabs and were fairly well treated by the Mslem
rulers of the country. During this |long period there were no incidents
at the Buraq. The Jews never clainmed any rights to the Wall and were
content to go now and themto |anent at that place, contented in the
assurance that the tol erant Arabs would not interfere with them It is
the Bal four Declaration, reiterated in the Ternms of the Mandate, that
has been the cause of the discussion which finally brought bl oodshed
over Palestine and incited the Jews to urge clainms which they had never



t hought of before. The creation of a Jewi sh national home in Palestine,
an Arab country, lost for ever by the Jews hundreds and hundreds of
years ago, can only give rise to perpetual troubles and di ssensions.
The country which the Jews had taken over by right of conquest was
again lost, and the Arabs in their turn conquered it, not fromthe
Jews, who had been driven out of Palestine several centuries before,
but fromthe Byzantines. It was not a Jew sh kingdomthat the Arabs
occupied in the 7th century, but a country to which the Jews had no
ri ght whatever.

(b) The Jews' rights to the Wall, the Pavement, the surrounding

area, and the character of their devotions.

It is here a question about property which has belonged to the Mslens
for many centuries. The Buraq forns an integral part of the Haram esh-
Sherif, not a single stone of which dates back to the days of Sol onon.
The passage in front of the Wall is not a public passage, but has only
been constructed for the use of the inhabitants of the Mghrabi Quarter
and of other Moslens who want to go to the Mosque of Buraq and fromit
to the Haram The surrounding area is inhabited by Moroccan Msl ens who
come as pilgrims to the Holy City or who desire to end their days
there. This quarter is in consequence entirely Mdslem and the Arabs
wi |l never consent to its expropriation on behalf of the Jews, whose
ulterior aimit is to erect a synagogue on the spot. As the Jews have
no rights in the matter, their presence at the Wall on certain days can
only be explained as being due to the toleration shown towards them by
the Mosl ens and whi ch has been much greater than the toleration of the
Christians. The Jews cannot build upon this toleration to put forward
clains to positive rights as they are trying to do. The fact that they
were pernmitted to resort to the Wall on sufferance nerely is clearly
shown by the docunent issued by |brahim Pasha in the year 1840, already
referred to.

From numerous statements in the works of travellers, historians,
geographers, etc., it is clearly evident that when the Jews were

all owed to approach the Wall, which was not always the case, they
restricted thenselves to | amentati ons and nade no attenpt to hold
actual religious services. Mreover, at certain periods, the Jews did
not | ament even at the Wall but outside the city instead.

The Jews had not, the Mosl ens say, produced any official docunment or
resolutions to adduce in support of their contention that they have the
tight of holding religious services at the Wall. The firman of 1889 and
others, to which they refer, have not the bearing they allege.

(c) Status quo.

The Mpsl em Side declare that what is |aid down about the application of
status quo in the Holy Places does not bear reference to the Burag. As
to the Holy Places, the rules given have in view a distribution anpong
several comunities of their respective rights to a certain Holy Pl ace.
This cannot be the case with regard to the Buraq, as the right to it,
both as property and for enjoynent or use belongs to the Mslens. As
regards the Buraqg, the only question that can be raised is the anmount
of toleration that its proprietors are prepared to extend and which
cannot be increased beyond the limts fixed by the proprietors.



Thi s was noreover recogni zed by COLONEL SYMES, when he spoke on behal f

of the Mandatory Power before the Permanent Mandates Commi ssion at its

9th Session in 1926 (M nutes, page 174):
"M YAMANAKA asked for details of the incident with regard
to the |lanentations at the western tenple wall
"COLONEL SYMES said that the Jews were accustoned to go to
the western Tenple wall to bewail the fallen grandeur of
Israel. The site, however, which they occupied for the
pur pose bel onged to a Mslem Waqgf, and, while the Jews were
allowed to go there, they were not legally allowed to do
anyt hi ng whi ch woul d give the inpression that the site in
guestion was their own property. Al religious conmunities
did their utnost to prevent each other from acquiring any
legal right in the matter of property which they considered
to belong to thensel ves. This being so, the Mslens who
owned the site in question had rai sed objections to the
bringing of stools by the Jews to tile site, for (they
said) after stools would cone benches, the benches woul d
then be fixed, and before |ong the Jews woul d have
established a legal claimto the site. However nuch
synpat hy the Administration might feel for the Jews in
gquestions, its mandatory duty was to respect the status quo
and therefore when stools were brought by the Jews on to
the site in question the police had to renmove them for the
Jews were not legally within their rights. If the police
had not taken away the stools a regrettable incident would
have occurred simlar to past incidents.
"The question could only be settled by an agreenent between
the Mosl ens and the Jews and the Governnment would do its
ut nrost to pronote such an agreenent.”

I n consequence, the Jews cannot rely upon the principle of status quo
in support of any claimwhatever and the tears they have shed during

the centuries do not give themany right of property to the Wall, nor
of enjoynent of it as a place of resort.

(d) The Pavenent in front of the Wall and the surroundi ng
area have a sacred character of their own.

The sacredness of the Wall, which forns a part of the Haram cannot be
di sputed. In the seventeenth Sura of the Qoran reference is made to the
Prophet's celestial journey, during which he visited Jerusalem as
fol |l ows:
"Adory be to HmWo nmade His servant go on a night from
the sacred Mosque of which we have bl essed the precincts .

It ought to be observed that when Mohamred cane to Jerusalem the site
of the ancient Tenple, which was already an object of veneration for
the Mosl ens, was called Masdjed Al Agsa (i.e., renpte oratory) in
contrast to the Mbsque of Mecca or Masdjed Al Haram (i.e., oratory,
sanctuary). At that tine Mecca was hostile to Mohamed. Owing to that,
Jerusal em and especially the Tenple area, for a certain period, becane
the first Kibla (direction) for the Mdslems, i.e., during that period
they turned their faces in the direction of Jerusal em when prayi ng and



it was not till later on that Mecca becanme definitely the Kibla

These facts explain the special sanctity to Mslens all over the world
of the Haram esh-Sherif and its dependent buil dings. The sanctity of
the Wall and of the passage in front of it is due to the fact that on
the Prophet's above nentioned journey his wi nged steed (Al Buraqg) cane
there and was tethered to the Western Wall of the Haram It is in
accord with this that the surroundi ng area has been consecrated Wagf by
its proprietors and that schools, "Zaw yahs" and houses for the
Moroccan Pilgrins have been erected on it.

(e) The conception of Waqf and its | egal bearing.

A Waqgf is an object that either itself or the whole of its revenue has
been definitely dedicated to serve sone religious or charitable
purpose. A person who makes a donation of the income of an object for
Waqf purposes al so | oses the property rights to it. The first class of
Waqgf s, buildings or |and consecrated for religious or charitable
purposes, is divided into three categories:(a) Msques and pl aces of
worship, i.e., places reserved for the exercise of religion; (b) "

Zawi yahs " and ali ke places consecrated to the reading of the Qoran,
the study of the Sharia Law and to the cerenony of the Zikr; (c) places
dedi cated to serve as hospitals, hospices or to mnister to sone other
charitabl e purposes of that kind. The second class conprises
institutions or objects which, though they have not thensel ves been so
dedi cated, have had the incone arising fromthem dedicated for all tine
to religious or charitable purposes. Thus, buildings, storehouses or

| and under cultivation may be constituted Wagfs; and when that has been
done the revenue accruing fromthe said institution or object will be
set aside to serve sonme such purpose as nentioned regarding the first

cl ass.

Mor eover, by a decree of the Sharia Law, institutions and objects that
have been constituted Wagfs cannot be di sposed of by sale or alienated
in any other way.

As forming a part of the Haram the Buraq belongs to a Wagf of the first
category of the first class. The pavenent in front of the Wall and the
Moghrabi Quarter are Waqfs of the third category of the same cl ass,
because they have been dedicated by their proprietors to the use of

Mosl em pil grinms. The Sharia Law lays it down that Jews cannot clai many
ri ghts whatsoever with regard to those objects.

A WAqf property cannot be acquired by usucaption unless the usucaptor
has enjoyed a peaceful and uninterrupted possession ab antique, i.e.
for at | east 33 years. The fact that the Moslenms in the course of tine
have cone to tolerate Jews going to weep at the Wall under the sane
conditions as they have permitted the other inhabitants of Jerusal em
and foreigners to go there, does not confer upon them any right

what soever, either proprietary or that of enjoynment of the privilege in
the future.

As regards the claimof the Jews to be allowed to bring appurtenances
to the Wall, such as benches, chairs, a screen, etc., that is not based
on any established customstill less on a habit ab antiquo, for the



Arabs, they say, and before themthe Turks, have al ways protested

agai nst such innovations as appears fromthe above-nenti oned docunents
of the years 1840 and 1911, and the vol um nous correspondence in the
matter between the Supreme Mosl em Council and the Governnment of

Pal esti ne (Mosl em Exhibits Nos. 9 and 10). The provisional regul ations
i ssued by the Governnment of Pal estine cannot be regarded as
constituting any right. Mreover, in the Wite Paper of Novenber, 1928,
the Mandatory Power recorded their recognition of the fact that the
Wal | and the surrounding area are exclusively Mslem property.

The Jews are not entitled to lay claimto a right of servitude. The

| egal nature of a servitude is not conpatible with the pretensions of
the Jews. A servitude cannot exist to the advantage of indeterninate
persons. In any case, the Comnr ssion cannot allow the Jews nore than
the privilege of paying sinple visits to the Wall

The Mpslens state that all that they have said about Wagf is based upon
t he Sharia Law and conmentaries thereto.

(f) The real intentions of the Jews.

The aimof the Jewi sh agitation is not nerely to obtain seats for the
aged and invalids to rest on. In reality, what we have to deal with
here is a Zionistic novenent that has in view the securing of

advant ages for the Jews to which they have no right. In spite of al
their statenents to the contrary, the real aimof the Zionists is to
obtai n possessi on of the Haram esh- Sherif.

The Shaw Conmi ssion itself admtted that the fears of the Arabs in this
respect were reasonable (Straw Report, page 73).

It is the Balfour Declaration that has incited the Jews to claim
certain rights which in reality do not exist, nerely because, although
t hey cannot produce any proof that their clains are well-founded, they
feel that they can count upon support from outside. They even endeavour
to make good their pretensions by force, as was the case during the

di sturbances of 1929.

Even if they allege, before the Conmm ssion, that they do not claimthe
property right to the Wall, they do in reality aimat this. The
fundamental aspiration of Zionismis to take possession of the Msque
of Omar and of the whole Tenple area, and to drive the Arabs out of
Pal estine, where they would then instal thenselves in their place. The
Mosl em Counsel desires here to adduce what the Encycl opedia Britannica
says about Zionism as follows:
" One of the nobst interesting results of the antisenmtic
agitation has been a strong revival of the national spirit
anong the Jews in a political form To this novenent the
nanme Zi oni sm has been given. . . . They contenplated the
redenption of Israel, the gathering of the people in
Pal estine, the restoration of the Jewi sh state, the
rebuil ding of the Tenple, and the re-establishnment of the
Davidic throne in Jerusalemw th a prince of the House of
David "volunme 27 of |D26, pages 986-987). (Mslem Exhibit
No. 21.)



The Jewi sh Encyclopedia is still nore characteristically explicit.

LORD MELCHETT (then SIR ALFRED MOND) has declared in public (1922) that
the day of the reconstruction of the Tenple was very near. JABOTI NSKY,
ZANGW LL, PROFESSOR KLAUSNER of the Hebrew University of Jerusalem and
ot her pronmi nent Jews have expressed thenselves to the sanme effect.
Pictures to be found in sundry Jew sh papers also show it to be the
intention of the Zionists to rebuild the Tenple at the spot that is now
occupi ed by the Haram esh- Sherif.

The situation thus created by the Jews in the Holy Land and especially
at Jerusal em does accordingly constitute a permanent danger and a
menace to peace. O the Jewi sh demands, the one asking for the
expropriation of the Mdghrabi Quarter shows that the real intentions of
the Jews are to lay hands by degrees on all the Holy Places of the

Mosl ens and to becone the masters of the country. As the Jewi sh clains
are not based on any |egal argunment they ought not to be adnmtted. The
best sol ution of the whole question would be to forbid the Jews from
approachi ng the Wall

V. THE EVI DENCE

The evidence that the Parties have brought before the Comn ssion deals
in the first place with:
(1) The character of the Jews' devotions in front of the
wal | .
(2) The appurtenances used there by the Jew sh worshipers.

(1) Their devotions, the Jews assert, partake of the nature of prayers.
A distinction is drawn by them between prayers offered individually and
prayers offered collectively (i.e., by a congregation of adult nales,
nunbering at |east 10--what is terned a M nyan). According to the
Jewi sh contention, the usual form of devotion at the Wall is that of
col l ective prayers of the sane type as those in the Synagogues.

The Counsel for the Jew sh Side have produced vari ous species of

evi dence to prove this contention. The German Jewi sh traveller L. A
FRANKL says in the nmiddle of the 19th century (Jew sh Exhi bit No.
20):"When | canme to the Wailing Wail | at once recognised the famliar
words of the Mnha (i.e., afternoon) service. MAHAZEH EREZ HA- KEDOSHAH
says in 1891 (Jewi sh Exhibit No. 1, page 43):"During the sunmer the
nunber of people gathered in that place on Friday is from 1,000 to
1,800. The prayer ushering in the Sabbath is finished with the
appearance of the stars, and evening prayers are held after the
appearance of the stars." RABBI MESH L wites that about 1860 another
Rabbi used to hire a quorumto pray every day norning, afternoon, and
evening, at the Wall (Jewi sh Exhibit No. 1, page 39). About 1671, RABB
MOSES HAG Z descri bes the particul ar prayers which he held before the
Wailing Wall, and says he would add to the regular prayer certain other
prayers (Jewi sh Exhibit No. 1, page 34). O the witnesses heard before
the Commi ssion, CH EF RABBI UZI EL of Jaffa declared (M nutes, pages
196-197) that there is no difference whatsoever in ritual, either of
the formor of the order of prayer, between the prayers of any
congregation praying in the synagogue and those of a congregation



praying at the Wall, and that the Friday evening service before the
Wall is contained in the ordinary prayer book. Another Jew sh wi tness,
RABBI SCHORR, al so declared (M nutes, page 165) that the prayers at the
Wal | and those in every synagogue are identical. This statement was
confirmed by the evidence of the witness GOLDBERG (page 336) and

ot hers. The beadl e MEHUYAS, al so exami ned as a witness, deposed (page
262) that at the congregational services before the Wall people were in
the habit of using the prayers that are in the prayer book and the sane
that are enployed in the synagogue. MR RICHARD HUGHES, a British

Wi tness, called by the Jewi sh side, who stated that he had lived in
Jerusal em for about 38 years and had been in the habit of resorting to
the Wall at frequent intervals in the years preceding the G eat Wir,
deposed (page 154) that his inpression of the prayer at the Wall was
that of congregational service. MSS HUSSEY, also a British wtness,
deposed (page 309) that she had seen on one occasion several years
previous to the Great War a large crowmd at the Wall and a nman who kept
sayi ng sonmething to which a nunber of the others responded; it | ooked
to her like the responses in a congregational service.

On the other hand, the Moslens brought forward nunerous w tnesses, nore
especially "fathers" or "brothers" of various Christian churches, who
deposed that what they were used to seeing at the Wall did not seemto
themto be congregational services. However, FATHER DRAI SSAI RE deposed
(page 604) that during the period 1899-1905, when he often resorted to
the Wall, he saw on Friday afternoons the worshippers ordinarily
conduct their prayers under the | eadership of one person presiding over
t he congregation.

The evi dence adduced by the two Parties as to the extent to which the
various itenms of the Jewi sh ritual have been ordinarily enpl oyed was by
no nmeans conpl ete or adequate. In what follows. special note should be
taken of what CH EF RABBI UZI EL of Jaffa, one of the principa

Wi t nesses on the Jewi sh Side, says about the Jewish ritual in genera
and what it demands of its professors and adherents. The w tness gives
a summari zed delineation of the ritual as applied in practice in a
specially drawn out witten Note (Jewi sh Exhibit No. 11), but it should
be observed that the witness was not able fromhis own persona
experience to make the assertion that the whole of this ritual had been
in use at the Wall before the G eat War.

According to CH EF RABBI UZIEL, the set services on ordinary days are
three in nunber: the norning, the afternoon, and the evening service.
On Sabbath Days, on the dates of the New Moon, and on Festival Days
there is an additional norning service (the Misaph) and on the Day of
Atonenent there is also an additional concluding service (Neilah). In
addition there is a mdnight service every day fromthe 17th of Tanuz
to the 9th of Ab.

All the prayers offered should properly speaking be prayed in
congregation, but in special circunstances and when no congregati on has
assenbl ed they are allowed to be prayed individually. There are certain
portions of the service which are never gone through except in
congregation. This is the case with regard to the reading of the Law,
whi ch takes place at the norning service on Monday; Thursday, and on
the Sabbath, at the festivals of the New Mboon, the Passover, Pentecost,
the Tabernacles, on the two days kept at the Jewi sh New Year, the Day



of Atonenent, at Chanukkah and Purim on the Ninth of Ab, and on
certain fast-days. On the Sabbath, the Day of Atonenent, and certain
fasts the Scrolls of the Law are read at the afternoon service too. On
nost of the same occasions the Scrolls of the Prophets are al so read.
One of the " five scrolls " is read on each of the five prescribed
festival days.

During certain parts of the year propitiatory prayers are said. Specia
services for public or private intercession are arranged by the Rabbis
on the occurrence of public calanmties such as pestilence, |ack of

rain, etc. Individuals also offer private prayers at tinmes of persona
troubles. In such cases it is usual to recite chapters fromthe Bible.

The set order service at the Wall is the sane as in a synagogue. At the
Wall there are al so special services held and special prayers are

of fered by congregations of 10 worshi ppers on behal f of those who are
in special need of the Divine Mercy. It is also the custom of the
regul ar worshi ppers of established synagogues to go to the Wall from
time to time on Friday evenings or on Sabbaths Days or at festivals and
to conduct prayers there with a special |eader of the prayers for each
gr oup.

The prayers enpl oyed for ushering in the eve of a Sabbath are the usua
af ternoon service, the inauguration of the Sabbath, and the evening
servi ce.

The worshippers at the Wall cone there as a rule w thout any specia
call or injunction, but entirely of their own wi sh. On occasions of
public need or calanity, however, the Rabbis give notice of the holding
of public prayer at the Wall. That is the only instance of a
notification of the holding of a religious service at the Wall having
been made, that has been proved before the Commi ssion (wtness,

Zucker man, page 392, after the Great War).

2. W pass now to the appurtenances used or alleged to have been used
at the Wall by the Jew sh worshi ppers.

CHI EF RABBI UzI EL of Jaffa gave evidence concerning the appurtenances
required. According to himthere are used at the individual prayers the
foll owi ng appurtenances, viz., the fringed shaw, the prayerbook, the
pent at euch, the book of psalnms, the M shnah, phylacteries, a palm
branch and a citron at the tinme of Tabernacles, some boughs of nyrtle
for the seventh day of Tabernacles. At the congregational services
there are used fromthe ritual point of view the follow ng
appurtenances, viz., ritual |anps, a wash-basin with a water-container
a box for the givers of charity, a goblet, and a snelling-box. At such
occasi ons when reading of the Law is obligatory (see above) are needed
also the Scrolls of the Law, an Ark in which to carry the Scroll, and a
readi ng desk. On special occasions the Shofar is blown. The follow ng
appurtenances are used for the convenience of the worshippers:in the
first place benches for the aged and the feeble, and mats on the Day of
At onenment when the worshi ppers kneel. There would al so be required a
partition to separate wonen and nen, as nenbers of the two sexes are
not allowed to pray together. Finally on the surface of the Wall of the
Moghrabi Quarter there would require to be fixed up some rows of pegs



or nails on which the worshippers mght hang their coats and hats.

We pass now to the evidence brought before the Commission as to the
actual introduction and use of those appurtenances at the Wall before
the Great War.

Scrolls of the Law, the Ark and tables for using sane: the
stand wi th prayer books.

A nunber of w tnesses have given evidence to the effect that a

conpl ete" congregational service used to be held at the Wall before the
War too. However, it appears fromthe information gathered about the
Jewi sh ritual that the reading of the Torah (i.e., the Law) fromthe
Scrolls of the Law is essential for nmaking certain services conplete,
i.e., on Mnday, Thursday, and Saturday and at special fasts and High
Festivals. On the other hand the evidence as to the bringing to the
Wall of the Scrolls and certain objects in connection therewith is not
very concl usive. The Jewi sh witness | SSACHAROFF, who had been in the
habit of visiting the Wall for 43 years, deposed (pages 104 ff.) that
the congregati on he bel onged to used to arrange for a conpl ete service,
including, that is to say, the reading of the Torah, to be held on
Monday, Thursday, and Saturday norning as well, and that, for this
purpose, the Jews used to take with thema snmall Scroll of the Law

whi ch was placed on a small square table.

The wi tness FEDERMANN (page 446) deposed that he too had seen the
Scroll of the Lawwith the Ark and the Tabl e several years before the
War, and not only on High Festivals but also at the ordinary norning
servi ces on Saturday.

Further the Jew sh witness Misseri deposed (page 435) that on a visit
that he paid to Jerusalemin 1897 he assisted one Friday afternoon at a
congregational service at the Wall and that there was no difference

bet ween that service and the ordinary one in the synagogue. He saw
anongst other things a cupboard apparently containing the Scroll of the
Law, which probably was to be read fromon the foll ow ng Saturday
nor ni ng.

On the other hand RABBI SCHORR stated (page 187) that, as far as he
knew, the practice of carrying the Scrolls of the Law fromthe
synagogue to the Wailing Wall did not originate until about eight or 10
years ago

MEYUHAS, the beadl e, deposed (pages 261-263) that as far as he knew the
practice of bringing the Scrolls of the Law had prevailed for at |east
the past 30 years as regards the Day of Atonenent and New Year's Day,
and al so for special services such as those arranged on the occasi on of
drought or other calamities. He added, however (page 283), that on
Sabbat hs, on which days in pre-war times he could not renmenber to have
seen the Scroll of the Law at the Wall, the worshippers used to carry

t hrough the service at the Wall and then go away to read the Scroll in
t he synagogue. Another Jewi sh wi tness, GOLDBERG (pages 333 ff.), who
had been in the habit of resorting to the Wall for about 45 years, gave
evi dence nuch to the same effect. The fact that fromolden tinmes the
Scrolls of the Law were brought to the Wall on occasions of public



di stress and calanmty is testified to in a narrative witten by RABB
GEDALI AH of Semitizi, who went to Jerusalemin the year 1699 (Jew sh
Exhibit No. 1, page 35); it is also nentioned in books dating fromthe
19th century from which quotations were made by the Jewi sh Side, e.g.
Bartlett, Wal ks about the City and Environs of Jerusalem (1841), and
Dur bi n, Observations in the East (1845).

As to the transport of the Scroll of the Law fromthe synagogue, CHIEF
RABBI UZIEL, in his oral evidence, stated (pages 207 and 214) that due
veneration for the Law required that it should not be taken away from
t he synagogue except under special circunstances, such as for instance
when sonme prom nent person was prevented from going to the synagogue
owing to illness or because of his being in prison or when the Scrol
was brought to a congregation of 10 assenbled in a place worthy for the
pur pose. RABBI SCHORR gave voice (pages 162 ff.) to objections of a
ritual nature against the transport of the Scroll of the Law fromthe
synagogue to ot her places, adnmtting, however (page 180-181), that
under special conditions when dignity and reverence to the Scroll were
observed, it mght be renpoved fromthe synagogue.

The question of the stand containing prayer books was nuch less fully
dealt with during the proceedings than was the question of the Scrolls
of the Low, but evidence was given that at any rate the prayer books
had been brought to the Wall by the worshippers | ong before the War.

Ri t ual Lanps.

The Jewi sh witnesses | SSACHAROFF (page 119), MEYUHAS (page 303) and
MOSSERI (page 436) deposed that even before the War they had seen a
table with ritual lanps at the Wall. This statenent was, noreover,
confirmed by other w tnesses.

Wash-basin with water-container.

The wi tnesses | SSACHAROFF (page 108), MEYUHAS (page 266) and others
testified to the fact that before the G eat War there used to be a
wash-basin and a water-container near to the Wall

The Shof ar.

Some of the witnesses called by the Jewi sh Side deposed that on specia
occasions before the Great War the Shofar was heard at the Wall on the
New Years Day and the Day of Atonement.

Benches and Chairs.

Nunmerous wi tnesses for the Jewi sh Side gave evidence that during the 25
years previous to 1911, the period over which the w tnesses
recol | ecti ons extended, benches for the aged and the feeble were
brought to the Wall, at any rate on certain occasi ons apparently by
arrangenent with the inhabitants of the Moghrabi Quarter. The Jew sh
Counsel also put in several photographs and a filmto prove that that
was the case. The Arab Side, on the other hand, brought forward a
nunber of wi tnesses who deposed that, though they had regularly
resorted to the Wall during the period named, they had never seen any



benches there. In 1911, however, the appropriate Turkish authority,
viz., the Adm nistrative Council of the Liwa, as already nentioned,
passed a resolution stating, inter alia,
". . . Hs Eminence the Mufti, the Awkaf Departnent and the
Sharia Court stated . . . that it is inadm ssible by Law in
all respects that there should be placed chairs, screen and
simlar articles, or ally innovation be nmade whi ch may
i ndi cat e owner shi p;

"t hat nobody owns the right to place such articles, or to
make innovations as to occupy the site of the wall of the
Nobl e Agqsa Mbsque; and that steps should be taken for their
preventi on.

"After deliberation by the Council it has been decided that
in the circunstances, whether in the said Wagf, or at the
Wall of the Haram Al -Sharif it is not perm ssible that
there should be articles considered as indications of

owner shi p; that nobody should be given a chance to place
such articles; and that it is found necessary to preserve
the old practice...."

It has been admtted by witnesses called by the Jewish Side that for a
certain period after the passing of that resolution no benches were
brought to the Wall. The Jew sh Counsel then called attention to copies
of the newspapers Hacherouth and |' Aurore of Constantinople that cane
out in February, 1912 (Jew sh Exhibits Nos. 15 and 16, M nutes, pages
313-315), in which there appears a passage to the effect, that in
response to the appeal of CH EF RABBI HAI M NAHOUM the Turkish M nister
of Justice and Culture ordered the Governor of Jerusalemto abolish
this prohibition. The said Chief Rabbi also sent the Comm ssion an
affidavit concerning the steps taken by himon that occasion (Jew sh
Exhibit No. 31). In it he refers to a telegramthat the Turkish

M nister is alleged to have sent the Governor of Jerusalemin January,
1912. No such telegram however, has been produced. The accuracy of the
above affidavit has been contested by the Mdslem Side. The Msl em Side
also state that it is not true that between 1911 and the date of the
British occupation there were any benches, and in support of that
statenment they put in sundry evidence.

Mat s.

CHRI STIE says in his affidavit, already referred to, that in 1894 mats
were in use at the Wall

The Scr een.

MENDLE HACOVAN PAKOVER gave evi dence before the Comm ssion (pages 398-
401) to the effect that in 1900 he ordered a partition to be erected to
separate nmen and wonen at the Wailing Wall and that on behalf of the
three Jewi sh courts he was in charge of that screen, and for about 10
years used to place it before the Wall on Sabbaths and Festivals. O her
wi tnesses for the Jewish Side testified that they saw the screen before
the Wall on certain occasions. On the other hand, the Mslem Counse
cal l ed witnesses who deposed that they had resorted regularly to the
Wal | but that they never saw any partition.



The Mosl em Counsel referred principally to the decisions of 1840 and
1911, to the docunents regarding the |l egal status of the area in
di spute, and to the Sharia Law.

As al ready nmentioned, the Mslem Counsel produced nunerous w tnesses--
regular visitors to the Wall during many years previous to the G eat
War--and they testified that they had not seen anything there, on the
part of the Jews, like ritual service, nor religious appurtenances, but
only individual |amentations. The Modslem Side further produced the
above-nmenti oned decrees of 1840 and 1911

The Msl em Counsel refer to the decree of 1840 especially as a proof
that the principles which, according to the Mslenms, had al ways
governed the Jews' visits to the Wall in pre-war days, had been al ready
| aid down 74 years before the outbreak of the Great War. The said
decision is to this effect:
"the Jews nmust not be enabled to carry out the paving (i.e.
of the passage) and they nust be cautioned agai nst raising
their voices and displaying their books and that all that
may be permitted themis to pay visits to it as of old.

The Jewi sh Side contest the authenticity of this document, saying that
the title of Khedive which had been attributed in it to Mohaned Ali was
not bestowed on that ruler until a much |ater date. On the other hand,
t he Mosl em Side has produced the diary of Mhamed Ali, fromwhich it
appears that he called hinself by the said title as early as 1838.

The decree of 1911, produced by the Mslem Counsel, has been quoted
above. The Moslem Side are of the opinion that this decision contains a
confirmation of the principles laid down in 'the previous decision of
1840.

As to the legal status of the Western Wall, of the Pavenent in front of
it, and of the Moghrabi Quarter, the Moslem Counsel refer to the

regi sters of the Sharia Court of Jerusalem especially to the Wagf
docunents of the years 1193 and 1320.

In order to show that it is prohibited by Sharia Law to permt the
erection of a synagogue on the pavenent, the Mslem Side quoted the
following text fromAl Igna by SHEIK AL | SLAM AL- BAHUTI, referring to
Waqf property:
"No house shall be | eased for the purpose of transforning
it into a synagogue or a church or a nonastery or a place
of fire for the worship of Magians or for the sale of wi ne,
or for ganbling or other purposes whether this condition
has been inserted in the | ease contract or inplicit as it
is unlawful and lease is therefore invalid."

The pavi ng of the passage.

In this connection it ought to be nmentioned that the Jew sh Counse
produced evidence to the effect that the paving of the passage in front
of the Wall, when it was | ast done. about 35-40 years ago, was carried



out at the expense of the Jewish community. On the other hand, the
Mosl em Si de produced rebutting evidence to the effect that the said
work was carried out by the Municipality.

In response to a request nmade by the Comm ssion MR E. KEI TH- ROACH, the
Deputy District Commi ssioner of Jerusalem a British official, gave a
short statenent as to what he knew concerning the conditions prevailing
at the Wall and as to the various matters that had been in dispute

bet ween the Jews and the Moslens. In this connection, M. KEI TH- ROACH
begged to call the attention of the Conmi ssion to the follow ng points
whi ch had not been touched upon by the ruling given by the High

Conmi ssioner: the Zikr, the Miezzin, the manner in which Jew sh

wor shi ppers are entitled to pray as to the raising of the voice, etc.
the placing of slips of paper containing Hebrew prayers in the crevices
of the Wall, the authority for renoving such prayers, the question of
Jews carrying candles in their hands on certain occasions, the question
as to whether the Jews may drink wi ne there, the hanging of coats,

etc., on the Moghrabi walls, beggars, and M nyan; disagreeable snells
fromlatrines, photographing, the witing on the Wall in Hebrew or in
Arabic, the right of the Governnent to seal the appurtenances approved,
the penalty for the renoval of seals, the appointnment of beadles.

VI. THE OPI NI ONS AND CONCLUSI ONS ARRI VED AT
BY THE COWM SSI ON.

After due deliberation upon the facts stated above and upon the
evi dence available in the case, the Comm ssion has arrived at the
opi nions and conclusions that are set forth bel ow

(1) The Task entrusted to the Comm ssion

The aim and object of the work of the Conm ssion have bees to inquire
into and to pronounce a verdict upon the disputes that have arisen

bet ween Arabs and Jews in connection with the practice of the Jews to
resort to the Western or Wailing Wall (by the Arabs called Al Buraq)
for the purpose of devotion. The relations of the two Parties to each
other in this respect are at present regul ated by certain

adm nistrative prescriptions issued in accordance with the terns of the
Mandat e for Pal estine which has been vested by the League of Nations in
the British Governnent as Mandatory Power. The provisions of the
Mandate with reference to the subject-nmatter in question are contained
in Articles 13, 14, 15, and 16. Article 14 stipulates for the

appoi ntnment of a special commi ssion of a nore permanent nature for
studyi ng, defining and determning "the rights and clainms in connection
with the Holy Places, and the rights and clains relating to the
different religious conmmunities of Palestine." No such comm ssion
however, has cone into being, and, hence, the Mandatory Power al one
bears responsibility for the Holy Places as well as for other religious
buil dings and sites in Palestine. This duty devol ving upon the
Mandatory Power is laid down in Article 13, and, according to the terns
of the sane Article, the Mandatory Power has to enter into such
arrangenents with the Administration as it my deemrequisite for
carrying the provisions of the said Article into effect. Article 13

i mposes it as a special duty on the Mandatory Power to preserve
"existing rights" and to secure free access " not only to the Holy

Pl aces of Christianity but also to other "religious buildings and



sites,"” and otherwi se to guarantee free exercise of worship."

The execution of the said stipulations in the interest of different
races and confessions is to be subject, according to the sane Article,
to two restrictions. One of those restrictions is that the regul ations
necessary for the preservation of public order and decorum nust al ways
be ensured, and the other is that the Mandatory Power shall have no
authority to interfere with the managenent of any of the purely Mslem
sacred shrines, the imunity of which is definitely guaranteed by the
Mandat e.

In a letter to the President of the League of Nations dated the 17th
February, 1930, the Suprenme Mslem Council protested against the

appoi nting of an international comr ssion for the final settlenent of
the rights and clainms of Mslens and Jews with respect to the Western
Wal | on account of the fact, anmobng other reasons, that any allusion to
rights and clains of Jews in that site constituted in itself a serious
i nfringement of the rights of Moslenms, to wit their title to and their
ri ght of possession of the Wall. Notw thstanding the fact that the
Mandat e had been repudi ated by the Arabs of Pal estine, the Suprene
Mosl em Council referred in the above-nentioned letter to Article 13 of
the Mandate docunent, on the strength of which the immunity of purely
Mosl em sacred shrines was to be guaranteed, and all interference with
the fabric or managenent of such shrines was to be prohibited.

The "reservations" quoted above (see page 19) as constituting the basis
of the argunents brought forward by the Counsel for the Mslens are to
all intents and purposes of the same purport as the above-nentioned
letter.

Payi ng due heed to these reservations the Conm ssion herewith decl ares
that it has no intention of interfering in the respective Parties
political relations to the Mandatory Power or to the League of Nations.
As a nmeans of carrying out the provisions of Article 13, however, the
British Government as the Mandatory Power, with the due consent of the
Council of the League of Nations, has appointed the present Comm ssion
to investigate into and give verdict upon the matters at issue.
Consequently, in order to fulfil its task, the Conmi ssion has to
inquire into and decide on all the facts which, in its opinion, can be
considered to serve as a basis for a just verdict. In so doing the
Commi ssion is naturally anxious to act in full conformity with the
terms of the Mandate as regards the inmmunity it guarantees to Mslem
sacred shrines as well, and has no wish to interfere with the fabric or
wi th the managenent of the said shrines.

On the other hand the Comm ssion desires to point out that its mandate
must not be identified with the functions of the Holy Pl aces
Commi ssion, as defined in Article 14 of the Pal esti ne Mandate.

In this connection a few words need to be said in order to nmake the
di stinction clear between Article 13 and Article 14 in the Mandate,
both of which deal with the neans avail able for protecting the
religious rights attached to certain places in Palestine.

In several respects the rights in the Christian Holy Places have been



for centuries a matter in dispute anongst various Churches that have

cl ai med the ownership or the possession of them and they remain so to
this day. Those perpetual disputes have frequently caused repercussions
on the mutual relations between the Great Powers of Europe. Fromthe
|atter part of the 16th century onwards questions as to the possession
of the Holy Places in Pal estine have noreover been in the forefront of
international politics. Controversy on points relative to these natters
was actually one of the causes of the Crinmean War. At the concl usion of
peace (in 1855), the matters in dispute being still left undecided w
ere subnitted to the Signhatory Powers, who undertook to guarantee in
every respect the status quo ante bellum The question of the
protection of the Holy Places was agai n discussed during the peace
negotiations at the conclusion of the Russo-Turkish War (1878). At that
time it was laid down in the Peace Treaty itself that no alterations
were to be made in the status quo without the consent of all the
Signhatory Powers. In 1878 as well as in 1850 indications as to the

adm nistration of the status quo were based upon the sane rul es as
those that had been proclainmed in the decree (firman) issued by the

Sul tan of Turkey in 1852, which were in conformity in the main with a
precedi ng firmn of 1757

Such buildings and sites as were objects of worship or veneration to
the Jews were not included in the above-nentioned arrangenment. A nunber
of official decrees (firmans) are known extant, however, which dea
with such Jew sh sacred places and sites,* and in 1878 religi ous
liberty was guaranteed also to the Jews.

* The tonmb of Rachel near Bethlehemin which Jacob's wife is believed
to have been interred has been a subject of dispute between Arabs and
Jews. The Jews possess the keys and claimtheir right on the ground of
an alleged Firman of 1815. As no agreenent between the two Parties has
been reached, necessary repairs to the exterior of the nonunent have
been carried out by the Pal estine Adm nistration

Menti on has been nade above of decrees of that kind which are nore or
| ess relevant to the problem of deciding the status of the Jews; they
will be exam ned and dealt with in the follow ng pages.

That was the position of affairs at the outbreak of the G eat War,
remai ning so until the British occupation of Palestine in the year
1917. Under the rule of a Christian Power the Holy Pl aces of
Christianity were naturally nade special objects of protection. But
what position would the new rulers take up to the two other religions
of the country? This question was soon answered, first by the

decl arati on of LORD BALFOUR on behal f of the British Governnent on 2nd
Novenber, and shortly afterwards by a pronouncenent nmade by GENERAL
ALLENBY on the occasion of his entrance into Jerusal emon 9th Decenber,
1917. The fornmer docunent viewed with favour the establishment in

Pal esti ne of a Jewish National Home, though at the sane tinme an
assurance was given that nothing should be done that night prejudice
the civil and religious rights of existing non-Jewi sh comrunities in



Pal estine. And the sane programre for the treatnment to be meted out to
the three great religious communities was reveal ed i n GENERAL ALLENBY' s
pro- nouncement (see page 13).

The principles thus declared have |later been confirmed by the Civi

Admi nistration in Palestine and finally by the Mandate terns, issued in
conformity with the Covenant of the League of Nations. The | eading
principle in all these successive declarations is, that a free exercise
of worship shall be guaranteed to the adherents of the three

conf essi ons.

Not wi t hst andi ng the fact that the expression "the Holy Places"” in
Article 14 of the Mandate mi ght be understood in its restricted

hi storical sense, the inmunity of religious buildings and sites In
general is also guaranteed in favour of others besides Christians. Thus
in Article 14 it is stated that the special Holy Places Commi ssion was
to have as an additional function the task of studying and deternining
the rights and clainms appertaining to the various religious
"comunities"” in Palestine. Even if there is the underlying intention
here to make a certain restriction in the authority of the Holy Pl aces
Commi ssion as far as non-Christian religions are concerned, it is quite
clear that the general authority as regards the duty of protection
which Article 13 vests in the Mandatory Power, definitely includes al
the religious buildings or sites and also the "existing rights" in
them and the guarantee of free access to themfor all adherents of the
various confessions. By the ternms of Article 13 this protection is to

i nclude the various religions all over the world and not be restricted
to the religious "communities” in Palestine. Hence it is natural that
representatives of the various factions within both Jewy and Msl em
fromthe nost distant parts of the world should have appeared before
the Commission in order to explain their views and define their clains
inthis matter.

The question as to whether the Western Wall and the area in front of it
are to be regarded as a "religious site" and consequently fall under
the protection of the Mandatory Power as laid down in Article 13, has
become a matter of international inportance, and so it is only natura
that it should be treated by the nethods of international justice, al
the nore so as, in Palestine Law, pursuant to an Order in Council of
the 25th of July, 1924, disputes of this order are expressly excluded
fromthe jurisdiction of the local courts. (Palestine Holy Pl aces
Order, 1924.)

(2) The application of the principles of Status Quo.

The way in which the Pal estine Adnmi nistration has gone to work in
fulfilment of the Mandate for protecting what it has deened to be
"existing rights" in the Holy Places and in other religious buildings
and sites, has been by seeking to maintain the status quo, of which the
princi ples and nachinery will be briefly explained bel ow.

As regards the Holy Places, in the restricted sense of this expression,
the Adm nistration both before and after the setting up of the Mandate
have applied the sane rules of status quo as were in force before the
War, i.e., the rules based on the firman of 1852, which in its turnis
for the nost part a mere confirmation of the status quo of 1757. As



apportioned between the three principal Christian Rites, viz., the
Othodox Greek Rite, the Latin (or Roman Catholic) Rite, and the
Arnmenian Orthodox Rite, the Holy Places and their conponent parts may
be classified into the foll ow ng categories:
(1) Certain parts which are recogni zed as property conmnon
to the three rites in equal shares.
(2) Oher parts as to which one rite clains exclusive
jurisdiction, while other rites claimjoint proprietorship
(3) Parts as to which the ownership is in dispute between
two of the rites.
(4) Finally, parts the use or ownership of which bel ongs
exclusively to one rite, but within which other rites are
entitled to cense or to carry out ritual services up to a
limted extent in other ways.

The Commi ssioners had special opportunities afforded them of
ascertaining the manner in which the privileges of the different Rites
in the Church of the Holy Sepulchre in Jerusalemand in the Church of
the Nativity at Bethl ehem were actually regulated in detail. The use of
each part of the altars and of the chapels as well as the ordering of
the processions, etc., have been mnutely fixed and settled with a view
to the avoi dance of any sort of dispute between the various Rites.
Certain strict principles are adhered to in the adm nistration of the
status quo. Thus, authority accorded to repair a roof or a floor
carries with it the right to the exclusive possession of the roof or
floor on the part of the restorers. Again, a right granted to hang up a
lanp or a picture or to change the position of any such object when
hung is regarded as a recognition of exclusive possession of the pillar
or the wall in question. On the other hand a community nay enjoy, for

i nstance, the right to cense in a chapel w thout claimng even a

di vi ded proprietorship

It is easy to understand that the application of "rights" of this
nature nust lead to great difficulties and often to litigation,
especially as each alteration de facto in the prevailing practice m ght
serve as a proof that the | egal position has been altered. Therefore,
the Admi nistration has had a difficult task both in ascertaining and in
mai ntai ning the status quo. In controverted cases the objects in

di spute have been sonetinmes allowed to fall into decay rather than risk
the possibility that any alteration in the bal ance of power between the
contestant Rites should be pernitted to ensue. Hence, if the carrying
out of repairs beconmes urgent, it devolves upon the Adm nistration to
have them attended to, supposing it proves not to be possible in the

i ndi vi dual case for the parties concerned to come to an am cable
agreenent.

The sane principles for conserving the status quo have been applied by
the Pal estine Adnministration with regard to the Western Wall. Here too
the Adm ni stration has had in view the naintenance of the status quo
ante bellum as far as it has been possible to ascertain what that
consi sts in.

In the White Paper of Novenber, 1928, the British Governnent stated to
Parliament with great clearness what principles they consider to be the
| eadi ng ones to be followed in treating the points in dispute between



Arabs and Jews. Fromthe said docunent the follow ng paragraphs

especially must be quoted in this connection
The Western or Wailing Wall fornmed part of the western
exterior of the ancient Jewi sh Tenple; as such it is holy
to the Jewi sh conmunity and their custom of praying there
extends back to the M ddl e Ages and possibly further. The
Wall is also part of the Haramral -Sharif; as such it is
holy to Mosl ens. Moreover, it is legally the absol ute
property of the Mdslem comunity and the strip of pavenent
facing it is Wagf property, as is shown by docunents
preserved by the Guardian of the Wagf. The Jewi sh community
have established an undoubted right of access to the
pavenment for the purposes of their devotions but, whenever
protests were nade by the Mbslem authorities, the Turkish
authorities repeatedly ruled that they would not permt
such departures frown the existing practice as the bringing
of chairs and benches to the pavenent. It is understood
that a ruling prohibiting the bringing of screens to the
pavenment was given in 1912,
"The Pal estine Government and His Majesty's Government,
having in mnd the terns of Article 13 of the Mandate for
Pal esti ne, have taken the view that the matter is one in
which they are bound to nmaintain the status quo, which they
have regarded as being, in general terns, that the Jew sh
community have a right of access to the pavement for the
purposes of their devotions, but may bring to the Wall only
t hose appurtenances of worship which were pernitted under
t he Turkish regi me. Whenever the Moslem authorities have
preferred conplaints that innovati ons have been nmade in the
established practice, and the Pal esti ne Government on
enquiry have satisfied thensel ves that the conplaints were
wel | -founded, they have felt it their duty to insist that
the departures from practice which gave rise to the
conpl aints shoul d be discontinued."

Accordingly the British Governnent has held that the Western or Wiling
Wall is sacred to both Parties, and than even though one of them has
the exclusive | egal ownership of the Wall, yet the other during the
Turkish reginme and in previous years before the Great War enjoyed the
right of free access to the place as to a religious site.

The British Government and the Pal estine Adm nistration have
apparently, when acting on the said principles, been anxious to

mai ntain the status quo ante bellumin the relations between the two
Rites which both have a religious interest in the same spot. Fromthis
poi nt of view the supervision exercised by the Pal estine Adm nistration
in their task of guarding the status quo has been carried out in two
directions: on the one hand they have sought to check the Jews from
bringing to the Wall appurtenances that are contrary to accepted usage,
and on the other they have tried to exclude innovations on the part of
the Moslens that may result in a hindrance to or cause disturbances in
the carrying on of the customary devotions of the Jews at the Wall

The Pal estine Adnministration had to take action for the said purpose on
speci al occasions in 1925, in 1928, and in 1929, which occasions are
detailed in the Shaw Comm ssi on Report.



As stated in the above-nentioned Wite Paper of 1928 action of that
nature has had to be taken i mmediately in order not to give rise to any
infraction of the status quo. In respect to the Jews the prohibition
has been enforced against the bringing to the Wall of any benches,
chairs, or stools, carpets or mattings, or any screens or curtains for
t he purpose of separating men and wonen. On the other hand, in the

Rul es promul gated in 1929, the Jews are given permi ssion tenporarily to
bring to the Wall certain appurtenances of worship, duly specified in
detail .

In respect to the Moslens the order has been given that the previously
menti oned door at the southern end of the Wall shall be kept | ocked at
certain hours, and that the driving of animals along the Pavenent at
certain fixed tines shall be prohibited. In so ordering the Pal estine
Admi nistration has acted on the principle that Mslens ought not to be
al l owed to nmake such innovations or alterations in or at the Wl

itself as m ght cause greater interference with the Jew sh devotions

t han have been prevalent in the past. Certain building operations that
were begun within the Haram area in 1929 were voluntarily discontinued
by the Msl ens pending the result of an official investigation as to
their effect on the existing conditions for the Jews at their prayers.
However, |ater on the resunption of this work was sanctioned, though at
the sane tine it was decided that a length of wall skirting on the
north the |Iane that |leads to the Moghrabi Gate and the Haram area
shoul d be restored to its original height, in order to prevent the
Pavenent being overl ooked fromthat |ane, which had been a consequence
of the lowering of the said wall

As will be seen fromthe description of the place (see above) the
"Zawi yah" which was constructed at the southern part of the Pavenent
has not been renoved, nor have the recently opened door on the sanme
side and the staircase leading fromit to the Haram area.

(3) The Omnership of the Wall and of its Surroundings.

The Commi ssion has to pronounce a verdict on the Jew sh clains, and the
Jews do not claimany proprietorship to the Wall or to the Pavenent in
front of it (concluding speech of Jew sh Counsel, M nutes, page 908).
None the | ess the Commi ssion has considered it to be its duty to
inquire into the question of |egal ownership as a necessary basis for
deternmining the legal position in the matter. Thus the Comm ssion
cannot see its way to agree to the idea enunciated by the Arabs to the
effect that no opinion of the Commission on this point is called for
seeing that their ownership has not been contested and i s noreover

i ncontestable. This objection of the Arabs originates in fact in the
general reservations dealt with above.

Subsequent to the investigation it has made, the Conm ssion herew th
decl ares that the ownership of the Wall, as well as the possession of
it and of those parts of its surroundings that are here in question
accrues to the Moslens. The Wall itself as being an integral part of
the Haram esh-Sherif area is Mdslem property. Fromthe inquiries
conducted by the Comm ssion, partly in the Sharia Court and partly

t hrough the hearing of witnesses' evidence, it has energed that the
Paverment in front of the Wall, where the Jews performtheir devotions,



is al so Mosl em property.

The Conmi ssion has |ikew se ascertained that' the area that is
coincident with the said Pavenent was constituted a Mslem Waqgf by
Afdal, the son of Saladin, in about the year 1193 A.D. In al
probability this place, which then forned a part of a |l arge open area,
was made Waqf at the sane tinme as, and as part of the adjacent area. At
a |later date, about 1320, when the private buildings that are now
occupi ed by the Moghrabis were originally put up to serve as | odgi ngs
for Moroccan pilgrinms, those buildings were al so made Waqf by a certain
Abu Madi an. The original title-deeds have been | ost, but that character
of Waif attached to the buildings was confirmed by a verdict of the
Qadi, pronounced in the year 1630 after the hearing of witnesses in the
usual form prescribed by the pertinent Sharia Law

In the Sharia Court in the presence of representatives of the Parties

t he approxi mate boundari es of those WAaqf properties were ascertai ned by
a nmenber of the Commi ssion who marked themin on a map, handed to the
Conmi ssion by the Pal estine Adm nistration. That map has served as a
gui de at the proceedi ngs of the Comm ssion and has not been called in
question by either' of the Parties.

Wth reference to the I egal nature of a Waqf, and the effect it carries
with it, the Conm ssion relies chiefly on the elucidation afforded by
the Mbsl em Side. Waqgf properties may be of various kinds, but the
characteristic cormmon to themall is, that they are definitely and
irrevocably reserved for some religious or charitable purpose which is
particularized in the respective title-deed. Although a Wagf property
is described as the property of God and of no nan, it is not a sine qua
non that it shall be consecrated to religious purposes. Furthernore, it
may be the case that it is not the property itself but only its
revenues that have been made Wagf. Only a Waqf consecrated to a
religious purpose can rightly be defined as sacred or holy in the
proper sense of those words. A Mosque as such is a Waqf of the highest
order. On the other hand places can be made Wagf in order to serve as
hospi ces or | odgings for the poor or for other charitable purposes. A"
Zawi yah," which is defined as being a " sacred corner " or a place set
apart for religious study and contenpl ati on, appears to be a Wagf of a
class internedi ate between the two just mentioned.

As regards the different parts of the property we have now to dea

with, the Wall itself, as being an integral part of the Haram esh-
Sherif, is manifestly Wagf. Judging fromthe information given by the
Arab Side and which seens to be supported by the wording of the Sharia
Law regardi ng Waqf property, the Pavement in front of the Wall is of
the sane category as the Mdghrabi, i.e., the Mroccan | odgi ng-quarters
el ected originally for the purpose of serving the needs of the Mroccan
pilgrinms. The evidence that was forthcoming in the matter goes to prove
nor eover that fromthe Moslem point of view the Pavement is chiefly

| ooked upon as a passage existing for the benefit of the inhabitants of
the said private dwellings.

(4) The Sacredness of the Wall and of the Paverent.

From what has been said above it follows that Waqgf property as such is
not all regarded as sacred fromthe Mslemreligious standpoint. The



mere fact that the Wall forms an exterior part of this large area

cannot in itself carry with it that the Wall should be considered as "a
Mosl em sacred shrine," |ike the Mbosques and other specially sacred

pl aces within the Haram esh-Sherif.

Nor have the Mdslem Side made any statenent to that effect. What they
have maintained is that the Wall is sacred to themfor a special reason
which will be dealt with later. Still less can any claimof sanctity be
founded on the Wagf character of the Pavenent in front of the Wall, in

view of the fact that the said Pavenent serves as a thoroughfare to the
Moroccan Quarters, and nowadays al so, since the gate or door at the
sout hern end was constructed, to the Haram area from the Moroccan
quarters.

It remains then to exam ne whether the Wall and the Pavement in front
of it are sacred to the Moslens for any special reason. The Mslem
Party contend that there does exist a reason for the sacredness of the
pl ace, which is, that the interior part of the Wall encloses a small
Mosque set up on the precise spot where Mohanmed, the great Prophet, is
bel i eved to have tethered his steed Al Burag at the tinme of his visit
to Jerusalemon his celestial journey. The Comnm ssion understands that
it is the belief of the majority of Mslens that the Prophet's steed
was actually tethered at that precise spot. It is, however, to be
observed that the said place is not situated within the part of the
Wal | which skirts along the Pavenent of the Wailing Place of the Jews,
but in its extension to the south, and that the access to the snal

Bur ag- Mosque is fromthe Haram area proper and not fromthe outside.

Under these circunstances the Comm ssion does not consider that the
Paverment in front of the Wall can be regarded as a sacred place froma
Mosl em point of view. At the tine of the Prophet it forned part of an
open site (see below), and nothing in the evidence heard before the
Commi ssi on goes to show that any special part of that area was of old
mar ked out as sacred to the Moslens. It nay be that the "Zaw yah,"

whi ch since 1929 has been | ocated close to the Pavement, was used for
its present pious purpose previous to a |long period of decay, but as
regards the pavenent itself it has been used by the Moslens from
ancient tinmes for entirely nmundane purposes and is so also at the
present tine. So far as is known, it has never been a place for Mslem
prayers. Notwi thstanding its use as a place of prayer by the Jews, it
has al ways been a thoroughfare for Mghrabis either on foot or when
driving canels or donkeys.

Wth reference to the Wll itself matters are different. The Conmi ssion
is prepared to accept the statement of the Mdslem Side, i.e., that the
Wal| as a whole, by reason of Mohamred's visit with his steed called Al
Buraq, is sacred to the Moslens. But in the opinion of the Conm ssion
this fact does not exclude the maintenance of the sanctity of the Wl
to the Jews as well. |If the venerated nenory of the Prophet's visit--
notwi thstandi ng the fact that his steed Al Buragq was tethered at a
certain distance fromthe Wailing-Place of the Jews--has nade the
Western Wall sacred in its whole extent to the Mslens, why shoul d not
respect be attached |ikewi se to the veneration that has for many
centuries past been shown by the Jews towards the same Wall which
according to their belief, represents the last remains of the old
Tenpl e and which they believe to be filled with the Divine presence? In



consequence of their comon origin Christian Churches have in many
cases the sanme sites or buildings as the objects of their worship
giving rise occasionally to disputes as to the appropriate exerci se of
that worship. In some instances this is also the case as between the
two racially differentiated descendants of Abraham the Arabs and the
Jews. Naturally in such cases it is difficult to effect an agreenent,
the object of veneration being the sane and the carrying out of the
wor ship being centred at the sanme spot. (Exanples: the Tonb of Rache
and the Wall of the Tonbs of the Patriarchs at Hebron.) Simlar
conflicts should not necessarily arise in the case of the Western Wl
The object of veneration is the sanme for both Parties, but the claim of
sanctity is based by the respective Parties on widely different
notives, and each Party can performits devotions in separate pl aces,
the Tenple area being open to the one while the other only nakes claim
to access to the place in front of the Wall

What the Commi ssion has just pointed out has been said in order to make
clear the possibility of mamking an arrangement which m ght be
acceptable to both Parties. The question as to what right the Jews can
claimin a place that does not legally belong to themis a separate
matter to which reference will be nade bel ow.

(5) The Access to the Place in Front of the Wall

It is proved by the evidence above referred to that the Western Wall of
the Tenple area, for many centuries past, has been an object of
religious veneration to the Jews. Wen there was nothing else |left of
the Tenple itself the regular pilgrimges of Jews to the ruins of the
old Tenple gave place to visits of the devotees to the only remains,
i.e., the Wll, from which the Divine Presence was believed by them
never to have departed. Evidence to that effect can be traced back to
the 4th century, so that |long before the Wailing place becane a Mosl em
Waqf the |lamentations and prayers of the Jews were heard from precisely
the sane spot in front of the Wall as at the present day. As before
menti oned the Paverment was evidently in ancient tinmes part of an open
pl ace. In corroboration there may be cited, for instance, the statenent
of Benjam n of Tudel a about 1167 A.D.): "In front of this place (the
present Haram esh-Sherif is the Western Wall, which is one of the walls
of the Holy of Holiest. This is called the Gate of Mercy, and hither
cone all the Jews to pray before the Wall in the open court." (The
Itinerary of Benjam n of Tudela. N. M Adler, pages 222-223, London,
1927.)

Later the place between the Wall and the Moroccan private dwel lings was
encl osed, so that at the tinme, when those buildings were erected, the
only entrance fromthe public road was at the northern end of the Wall
Not hi ng was done, however, on the part of the Moslens, who were then in
power, to prevent the Jews from obtaining free access to the place, for
they were allowed to pay their visits and their devotions in front of
the Wall just as before. The said practice was only interrupted by
tenporary cases of force majeure and by political events which expelled
the Jews fromJerusalemfromtinme to tinme, but the custom was al ways
resunmed as soon as it was feasible and to such extent as was possible.

The Commi ssion is, therefore, decidedly of the opinion that the place
in question must be regarded as being a " religious site " which is



used as such exclusively by the adherents of the Msaic creed.
Consequently free access to the place for devotional purposes is
explicitly guaranteed to the Jews by Article 13 in the Mandate terns
which, inter alia, states:

" Al responsibility in connection with . . . religious
buil dings or sites in Palestine, including that of .
securing free access to the . . . religious buildings and
sites . . . is assuned by the Mandatory . . ."( Italics by

t he Conmmi ssion.)

Irrespective of this guarantee given in the Mandate, the Comni ssion
hol ds that, in support of the claimof the Jews to free access to the
pl ace, there does exist a practice constituting a right ab anti quo.

On the Arab Side it has been vigorously contended that the Jews have
only had such access accorded them out of tolerance. That contention on
the part of the Arabs would at any rate seemto justify the concl usion
that the nere access of the Jews to the Wall has not been held by the
Arabs as an infringenent of the Moslem Law (Sharia Law) for if it had,
the visits would | ong ago have been prohibited. It should be observed
that it is an acknow edged principle of both the Sharia Law and the

O toman Law as at present in force, that everything which is not in
itself illegal and which has been practiced fromimenorial tines,

shall be respected as a right (Article 6 of Section Il, Code de Droit

O toman, par George Young, Oxford, 1906, page 178). The Comri ssion is
of opinion, as a result of its study of the evidence at hand, that,
according to Statute law, no sort of servitude can actually be clained
as a basis for any right of passage in the place. The Conm ssion

consi ders, however, that in this instance there exists a right su
generis, the basis of which is an ancient customthat has arisen under
the protection of one of those "tol erances" that are wont to serve as
origins for what comes to be legally valid custons. Even if no specia
statute can be adduced in support of the fact, vet it can hardly be
denied that in Pal estine established right and preval ent usage, nore
especially with regard to religious matters, have conme very generally
to recognise the principle that one party may have a limted right in
the property of another. In the whole system of status quo, "

tol erance” plays an inportant role for deciding what, at any given
time, may be considered to have grown into an "existing right." Wy
shoul d there be this scrupul ous application of a fixed status quo, and
why should there be this fear of the prejudice that is assuned to

foll ow as an inevitable consequence of any act or omission that alters
the actual existing state of things, if "tolerance" was not regarded as
a possible basis for an altered | egal position? As regards the right to
pay visits, and to performcertain religious acts there, w thout any
sort of claimto ownership, precedents are known to exist in respect to
the Christian Holy Places (see above), and the origin of those rights
is certainly based on old practice and not on any agreenent traceable
in docunentary form

In this connection the Comr ssion draws special attention to the fact
that during the previous regines in the past such prohibitions as were
sonmeti nes procl ai mred never touched upon the right of visiting as such
but were directed solely against such steps on the part of the Jews as
were held by the Moslens to prejudice their proprietory right or as
were considered as an extension of sanctions arising from previous



practice in the nei ghbourhood of the Wall

The recognition of the |ong-standing usage of the Jews to visit the
Wal | for devotional purposes could not be nore clearly expressed than
by the evidence produced before the Conmi ssion on the Arab Side. The
bearing on the case of the firman of the 24th Ranmadan in 1256 (i.e.
1840 A.D.), to which the seal of Mhanmed Sherif is attached (Appendi X
VI), has been called in question by the Jews, but the Commi ssion has no
sufficient reason for doubting its authenticity. As far as it goes this
docunent proves that at the tine the Jews were cautioned agai nst what
were considered as innovations in their devotions at the Wall. However,
this firman is of the greatest interest as throwing |ight on the then
prevailing conception of the Jews' devotional visits. The reason why
the authorities dealt with the case at all was that the Jews had
applied for the right to pave the ground in front of the Wall. This
application was rejected because there was ''no precedent for the Jesus
carrying out any such repairs in that area in the past,"” and al so
because "it woul d be inadm ssible under the Sharia Law for themto do
so." Apparently it was feared that by carrying out that paving work the
Jews woul d secure a legal claimto real possession of a Waqf property.
But of no less interest is it that in the sanme decision the perni ssion
was confirmed "to pay visits to it (the Wall) as of old." Since it has
been emphasi zed fromthe Arab Side that those visits were tolerated
just as the visits of foreigners or others wi thout any devotiona
purposes, it should be noted that during a very long period in the past
Mosl ens prohibited Christians fromcom ng near the Wall or its
surroundi ngs, but that this was allowed to the Jews as a specia

favour.

Still nore indicative of the notives of the Mdslens' objections is the
deci sion of the Admi nistrative Council of Jerusalemin 1911, which has
often been cited by the Moslem Side in this case. The guardi an of the
Abu Madi an Waqf (the Moghrabi Quarter) had conpl ai ned that the Jews,
contrary to usage, had placed chairs on the pavenent, and he requested
that "in order to avoid a future claimof ownership" the present state
of affairs should be stopped.

Upon the petition being transmitted to the Mufti and to the Sharia
Court, they supported it, on the grounds that it was inadni ssible by
law to place chairs, screens, and simlar articles there or to make any
i nnovati ons "which might indicate ownership" or occupation of "the site
of the Wall of the Noble Agsa Mdsque." The Adm nistrative Counci

t her eupon decided that it was not pernissible to place there any
articles that could be "considered as indications of ownership."

To this decree was added a cl ause, by which the Council decided "if
found necessary" to "preserve the old practice."

In the opinion of the Conm ssion the evident notive for the petition--
and al so for the decision of the Adm nistrative Council--was to prevent
any future claimto ownership or possession. At the sane tinme, however,
the |l ong-standing practice in itself was expressly recognized.

After considering the said evidence, produced by the Arab Side, the
Commi ssion cones to the conclusion that the free access of the Jews to



the place for devotional purposes has been recogni zed by the Msl ens
themsel ves as a right ab antiquo. The questions that have given rise to
dispute in earlier times have been the character and the extension of
the Jewi sh practice of carrying on devotions at the Wall

On the Jewi sh Side nmuch stress was laid on the firman of 1889 (Appendi X
VI1), the above-nentioned firman of 1841, stated to be of the same
bearing, and to firmans of the same contents of 1893 and 1909, by which
decrees--conmuni cated to the Chief Rabbinate in the Ottoman Enpire or
in Jerusalem-the Jews were guaranteed a certain degree of protection
in the exercise of their religion. The Turkish text of those docunents,
of which that of 1889 was produced and read in translation before the
Commi ssi on, has been sonmewhat differently translated by expert

Wi t nesses heard on the respective sides. DR LIBANON, when exam ned by
the Jewi sh Party, translated the text to the effect that the Jews were
prom sed that there should be "no interference with their synagogues
and with their places of devotional visits and pilgrinmages and with the
practice of their ritual."

On the Mbslem side R ZA TEWI K PASHA was heard--a w tness whose eni nent
qualifications were generally acknow edged--and he decl ared that upon
the whol e he could accept the wording of DR. LIBANON S interpretation
but that a verbatimtranslation should run: "In the places which depend
on the Grand Rabbi nate such as synagogues and the ritual visiting

pl aces." A discussion arose between the Counsel of the Parties whether
t he words "which depend on the Grand Rabbinate" inplied a geographica
or administrative distinction. In the forner case it would follow that,
if the place in question was a Jewish "ritual visiting place," it was

i ncl uded under the protection which the firman was intended to grant.
In the latter case it mght be requisite that a place, in order to be
protected as a religious site, should be dependent on the Rabbinate in
an adm nistrative or ecclesiastical sense. However, the Comi ssion

t hi nks that whichever interpretation nay be the nore correct, the said
firmans nust be regarded policy favourable towards the Jews and as an
expression of a to their liberty of religion. In the view of the

Commi ssion there is no reason to believe that those who prayed at the
Western Wall were excepted fromthat tol erance. The officia

mani f estations of said policy seemto be all the nore inportant as at

| east the firman of 1889, to judge fromcertificate signed on that
docunent, has been entered in the official register of the Sharia Court
and has thus been brought to the cogni zance of that venerable Court.

(6) The form and extent of Jew sh devotions.

On the strength of the above-stated considerations the Conm ssion finds
that the place in question is a religious site, sacred to the Jews, and
that they have a right to access to it for certain devotional purposes.
However, the Jews also claima right to decide, without any
interference’ fromothers, in what formand to what extent their
devotions at the Wall are to be held. Their argunment is, in the first

pl ace, that, by the explicit terms of the Mandate, they are guaranteed
"free exercise of worship,” fromwhich should follow the right to
arrange their prayers according to their owm rites and to bring to the
Wall all the appurtenances they deemfit. They hold that, even if in
ancient times their worship had the character of individual prayers and
| ament ati ons, the developnent in later tinmes of their prayers into a



congregati onal and organi zed service has as a rule been allowed to
continue without interruption. Any interference on the part of the
Mosl enms with the ritual of the Jews was also in principle forbidden by
the firmans cited above.

On the Jewish Side it is also contended that the real status quo ante
bel l um had for a considerable time been in conformty with the present
clainms and that in such respects as the actual adm nistrative
prescriptions did not agree with the said clains, those regulations

di verged fromthe existing rights of the Jews.

After having duly considered those points of view the Comm ssion
declares its opinion to be as foll ows:

As regards the terns of the Mandate it is true that in Articles 13, 15
and 16 the principle of religious liberty is proclainmed and that
Article 13 especially provides for "free exercise of worship" for al
concerned. But fromthis general rule the conclusion cannot reasonably
be drawn that the partisans of any special confession should have the
right to exercise their worship in all places w thout any consideration
to the rights of others. If that were so then the whole structure of
the status quo in the Holy Places and other religious sites would break
down. In the present case the difficulties are aggravated by the fact
that the religious site is itself a Mslem Waqf encl osed in and
surrounded by other Mslem Waqfs, of which one contains a shrine of the
greatest sacredness to all Mosl ens.

If the Western Wall and the Pavenment in front of it ought to be
protected in the religious interest of the Jews, due consideration
ought also to be paid by the Jews to their hosts, the Mslens, whose
sacred shrines have been guaranteed inmunity by the terns of the
Mandat e.

Hence the Commi ssion concludes that the established custom should be a
proper basis for deciding the existing rights of the Jews at the Wall
Fromthis it does not follow that the Conm ssion nmust go back to the
primtive forns which characterized the prayers and the conditions at
the Wall at the earliest stages. On the other hand the Comm ssion

t hi nks that usage, in order to serve as a basis for a real right, nust
be of fairly long standing.

It is not possible to state with any certainty under what forns the
devotions of the first pilgrim to the Wall were performed. It appears,
however, fromthe evidence at and that even centuries ago collective or
"arranged" prayers were held at the Wall. The transformation from one
formto another has been favoured by the Jewish ritual, which from
ancient tinmes required the presence of as many as ten persons (M nyan)
for holding a conplete service, and allowed a Mnyan to exercise the
same sort of worship in any place, just as in a synagogue. As a matter
of course one or more groups of such M nyans were forned at the Wal

too. These groups perfornmed a nore or |ess conplete service and at al
events they often prayed collectively and not only individually. As men
and worren coul d not on account of the |ocal conditions be separated
fromeach other as in the synagogue, the wonen kept apart in a separate
corner. The Jews brought with them too, certain of the attributes that



are usually enployed at their service, and they appeared dressed in
garnents appropriate to their ritual

The Scroll of the Law (Torah) with the Ark needed for the carrying of
it and with the table required for its support when being read from
was at first only brought to the Wall on extraordi nary occasi ons, when
t he Rabbi nate had ordered fasts and prayers to be held (for instance,
in times of drought and in case of other calamties), but successively
the Scroll of the Law was brought there nore often, especially at great
religious festivals and, in later tines, also on the ordi nary Sabbath.

It seens that this devel opnment of practice was not objected to as |ong
as the Jews did not take any steps of a nature the' m ght possibly give
rise to a claimof ownership, such as efforts to obtain the right of
pavi ng the place, or bringing benches, or separating men and wonen by a
screen, thus introducing a substitute for the wonen's gallery in the
synagogue, or by attaching a tent to the Wall for protection against
the sun and other neasures tending to indicate a claimto possession of
t he pl ace.

The obj ection against the screen was particularly nmentioned in the 1911
deci sion of the Administrative Council, in which placing of "chairs,
screens and simlar articles” was defined as an "innovation which m ght
i ndi cate ownership."

From the Jewi sh Side certain proofs have been produced to the effect
that the | ast-nentioned decision was altered by the then existing
Government. This question has, however, not been sufficiently cleared
up. Nor has the statenent of the Jews that at different tines they have
pai d the cost of nmintaining the Pavenent in repair been substantiated
in such a way as to prove that they have thereby acquired any
possessory right to the place. It may be assunmed that at certain tines
no objection was nade to the Jews bringi ng benches, chairs, screens,
and simlar appurtenances to the Wall, and that they have occasionally
seen to the cleaning or repairing of the Pavenment. But by these facts
it has not been proved that such an uncontested practice of |ong
standi ng has existed in these respects, or that any | egal clains can be
based t hereon.

As regard the appurtenances of worship, as dealt with in the tenporary
instructions 1929, (b) and (c), it is of interest to note that, to
judge fromthe evidence, the Mslens did not make any explicit
conpl ai nts agai nst the bringing of such appurtenances to the pl ace
until a late stage in the controversy between Arabs and Jews.

The above-nenti oned White Paper of Novenber, 1928, proclaining the
Mandat ory Power's policy of status quo, was preceded by an extensive
correspondence between the Administration in Palestine and the Grand
Mufti, President of the Supreme Mslem Council. On 19th February, 1922,
the acting Governor of Jerusalemreceived a letter fromthe Supreme
Mosl em Council, asking for the renoval, according to the Pal estine
Governnment's previous instructions, of seats and benches from the Wall
As the Jews had again begun to place the seats there, the Council wote
again to the Governor on 16th April, 1922, asking himto restrain the
Jews from bringing benches or seats to the place. Then the Council, at



the request of the inhabitants of the private dwellings near the
Pavement, in a letter dated 8th January, 1923, conpl ained of a repeated
trespass on the part of the Jews in the sanme respect. A reply was given
by the acting Governor on the 3rd February, 1923, inform ng the Counci
that orders had been given for due observance of the earlier

i nstructions.

After a certain tine had el apsed the guardi an of the Wagf of the

Moghr abi s protested again against the Jews for precisely the sane
reason and on that account in a letter dated 28th Septenber, 1925, the
Council lodged a conmplaint with the Governor, referring to the prom se
contained in his letter of 3rd February, 1923. As the Council did not
receive any witten answer for sonme tine, they wote again to the
Governor on the 7th June, 1926, asking for a reply and entreating him
to prevent the Jews "fromrepeating this act of theirs so as to abide
by the status quo." Along with the said letter, however, there was
encl osed a copy of a petition fromthe guardi an of the Mghrabi Wagf,
in which conplaints were made "that Jews place benches, mats, tables,
chairs, and | anps when they have not been previously allowed to do so."
The guardi an of the Waqf goes on to say that "this has caused a

nui sance to passers by, as the road |eads to the houses of the Waqf.
They have therefore trespassed on part of the Waqf |and, because the
wi dt h of the passage does not exceed 2-1/2 metres. We are in continua
quarrels with them as they insist on placing these things."

Upon an answer being received fromthe Governor's O fice dated the 28th
of June, 1926, to the effect that "the matter was under investigation,"
the Council through their President wote again on 20th July, 1926
repeating its request of 7th June, but w thout nentioning any
particul ar appurtenances. As the result of the prom sed investigation
was not forthcom ng, the President of the Council sent a letter to the
Deputy District Commissioner on the 4th of August, 1926, informng him
that the Jews were again endeavouring to put out seats at the Wall

This information, he stated, had reached the Council fromthe guardi an
of the Moghrabi Waqf and his repeated request for action on behal f of
the Council was dictated by those conplaints. This tinme, however, the
Council concluded their letter by saying: "The aimof the letter dated
20th July, 1926, was that the necessary steps be taken to prevent the
Jews from putting anything in the Buraq, especially on Saturdays and
Jewi sh feast days." On 25th August, 1926, the District Oficer wote to

the President of the Council in reply to the above letter as follows:
"That the nmeasures referred to in the |ast paragraph of your quoted

| etter have been taken, and that no change in the status quo will take
pl ace. "

After that nothing of any special interest happened up to the beginning
of Novenber, 1926, at which date the inhabitants of the Mroccan
Quarter conplained to the Supreme Mslem Council about the Jews
bringing "small portable chairs”™ to the Wall, under the presence that

t hey had been pronised | eave to use such chairs by the District Police
O ficer. Quarrels had arisen between the Mroccans and the Jews on
account of that, and the guardian of the Waqf asked that the Jews m ght
be prevented from placing anything there that was not sanctioned by old
practice. The said petition caused the Council to wite to the Deputy
Di strict Conmi ssioner on 7th Decenber, 1926, inform ng himabout the
quarrels that had just arisen about the small chairs which were "



contrary to the ancient usage and practice,"” and he concl uded his
letter in the followi ng way: "W do not believe that the Governnent
desires to alter the ab antiquo state which has been enforced on to the
present." (ltalics inserted by the Conm ssion.)

At the end of 1927 the Deputy District Comm ssioner advised the
President of the Supreme Moslem Council that, in his opinion, it was
desirable in the interests of public security that during certain hours
of the day when Jews were wont to congregate at the Wall for praying
pur poses, tourists should not be permitted to go there. He, therefore,
proposed to give orders to the policenen stationed near the Wailing
Wall to refuse adm ssion to tourists during those particular hours of

t he day.

This letter was witten on the 2nd of Decenber, 1927, and was answered
very fully by the President of the Council, on the 15th of January,
1928. The Council objected to prohibiting tourists from approaching the
Pavenment, because any such prohibition anbunted to "granting the Jews
new rights in the same place, and, noreover, would arouse the feelings
of the Moslenms."™ In this letter the view was consequently advanced
which came to light later in the proceedings before the Comni ssion
viz., that "several incidents and many probl ens caused by the Jews
around the question of the Buraq plainly indicate that they have laid
down a plan of gradually obtaining this place.

Thereafter, the Deputy District Conm ssioner by letter of 30th March
1928, inforned the President of the Council that he would post a notice
in the area of the Western Wall for the information of the tourists
stating the special hours of prayer and "requesting the public to
respect the privacy of those engaged in prayers at such tinmes." In his
answer to that letter on the 3rd of April the President of the Counci
stated that he could not agree to that notice being put up and repeated
hi s assurance that every attenpt by the Jews to extend their clainms in
the Buraq woul d be received with the utnost anxiety by the Moslens and
woul d be flatly refused.

Not until the 24th of Septenber, 1928, i.e., on the same day as the

di st urbances described in the Shaw Conmi ssi on Report (page 29) took

pl ace, did the President of the Mdslem Council hinmself make a direct
and detailed protest against the Jews' habit of bringing appurtenances
of worship to the Wall. He then specified "a wooden room covered with
cloth, screens, mats, a large table in the m ddle and also the Ten
Commandnent s pl aced on a chair which should not be there." The
attention of the Council had been drawn to the matter by a report from
the I nspector of Religious Institutions, and, as this had aroused the
di spl easure of the Moslens, the District Comm ssioner was asked to take
the necessary steps for renmoving those things " which were prohibited
and coul d not be accepted." The conplaints were repeated and further
details given in letters fromthe President of the Council witten on
the 2nd, 4th, and 6th of October, 1928. In those letters stress was
laid not only on the infringement of the status quo caused by the Jews
bringing small chairs but also by their using "a cupboard and | anps"
and ot her appurtenances of worship, which nmeant their introducing new
things in order ultimately to expropriate the holy place fromthe

Mosl ens.



Meanwhi |l e, as stated in the British Governnent's White Paper the
guardi an of the Abu Madi an WAagqf (the Mbroccan Quarter) on the evening
of 23rd Septenber had made a conplaint to the Deputy District
Commi ssi oner about a dividing screen and about other innovations in the
established practice, such as the introduction of additional petro

| anps, a nunber of nmats, and a Tabernacle or Ark rmuch | arger than was
customary.

The Deputy District Conm ssioner ordered the renoval of the screen, but
reserved his decision in the matter of the lanps, the mats, and the
Ark. The use of the |latter appurtenances, had apparently been actually
al lowed until the Hi gh Conmmi ssioner issued his tenporary instructions
at the end of September, 1929, which enbraced certain injunctions that
were to be obeyed with regard to the Jew sh prayers.

In view of the above-detail ed circunstances the Conmi ssion has conme to
t he concl usion that, although there have been different opinions as to
what was all owabl e under the status quo, both parties in the disputes
that led up to the White Paper of Novenber, 1928, based their argunents
on the acceptance of the principle of status quo as relevant for their
existing rights. The conditions at the Wall have al ways been dependent
to a considerable extent on the nore or less friendly relations between
the Jews and the inhabitants of the Moroccan Quarter. \Wen the latter

t ook exception to the bringing by the Jews of certain appurtenances as
bei ng i nnovations of practice, the Suprene Mslem Council endorsed
their views and forwarded their conplaints to the Pal estine
Admi ni stration requesting intervention on their part in the matter. For
a long tinme however, the conplaints had chiefly been directed agai nst
such objects as benches, chairs and screens and not until at the | ast
stage was explicit protest made agai nst |anps, nmats, and the Tabernacle
or Ark; it ought also to be observed that the conplaints of the
guardi an of the Waqf were in respect to additional |anps and to the
fact that the Tabernacle or Ark was |arger than usual

The Conmmi ssion finds that the White Paper of Novenber, 1928, stating
that the British policy as regards the Western Wall consists of an
intention to nmaintain the status quo as existing under the Turkish
reginme in respect also to the appurtenances of worship which the Jews
are to be pernmitted to bring to the Wall, was based on the sane
principle as has been nore or | ass conpletely accepted by the Parties
t hensel ves.

Moreover, as is stated in the Shaw Comm ssion Report (page 33), the
procl amati on nmade in the said Wite Paper was received with great
satisfaction by the Mosl em Cormunities and on the 27th of Decenber,
1928, the Grand Mufti of Jerusal em as President of the Mslem Suprene
Council addressed the Deputy District Conm ssioner of the Jerusal em
Division in the following terns (page 34)

"The Supreme Mosl em Council has seen the Wiite Paper issued

by the Secretary of State for the Col onies in Novenber,

1928, and which was published in the Oficial Gazette,

concerning the question of the Burak (the Western Wall of

t he Mosque of Al-Agsa) and finds in it that care and

i nsight and justice without partiality which has clearly

and plainly dispelled any doubts under which the w despread

and fal se propaganda has attenpted to hide and conceal the



status quo and its clear position. The Council therefore
offers (? thanks for the) inpartial attitude which the
British Government has taken in this respect. It also

t hanks you and the Government of Pal estine as you were the
direct cause in explaining the facts which have elicited
this just decision.

"The Supreme Mosl em Council hopes that the Governnent will
actually and as early as possible apply the terns of the
White Paper that the status quo in force during the Turkish
rul e should be observed."

As regards the way in which the White Paper of 1928 was thereupon
admi ni stered the Conmm ssion considers that great inportance ought to be
attached to the tenporary rules for the application of the status quo
ante bellum which were issued subsequently by the Pal estine

Admi ni stration. Those admi nistrative rules of 1929 were apparently
drawn up after close exam nation of the facts fromevery point of view
Hence, the regul ations should only be subjected to nodifications to
such degree as nmay be a necessary consequence of the inquiry nade by

t he Conmi ssi on.

In drawi ng out those regul ations the Pal estine Adnministration appears
to have taken into consideration the |eading thought in the Mslens'
defence, viz., that innovations tending to support a claim of
possessory right on the part of the Jews should be prohibited. In
recent years, however, as well as during the proceedi ngs before the
Conmi ssion, the Mdslenms have put forward another point of view viz.,
that they objected to any sort of appurtenances of worship, as

i ndicating the intention of the Jews "to make a synagogue of the
place.” In this connection the Mdslem Party has even urged that any
concession on their part in that respect would be contrary to the
Sharia Law from which they have cited the passage, nentioned on page 32
above.

Payi ng due regard to this point of view, the Comr ssion is of opinion
that these apprehensions on the part of the Mdslens nake it the nore

i mportant that no sanction should be accorded the bringing of any other
objects to the place than those that were not objected to in the period
prior to the War but were tolerated as being established by time-
honoured custom

Referring to what has been stated above in respect to this matter, and
nore especially with due consideration paid to the firmans of 1840 and
1911, which were produced in evidence by the Mdslem Side, the
Conmi ssi on passes verdict that it shall be prohibited to place on the
Pavement in front of the Wall
any benches, chairs, or tents for the conveni ence of the
wor shi ppers or otherw se;
or, any screens or curtains either for separating nmen from
wonen or for any other purpose;
or, any carpets or mattings, with the exception of such as
are explicitly made note of bel ow.

As regards such objects as nay be defined as appurtenances of worship
in the strict sense of the word, it should be borne in mnd here, too,
that the reading of the Law (Torah) fromthe Scroll or Scrolls of the



Law on certain occasions forms an inportant part of the Jew sh divine
service. Veneration for the sanctity of the Law prescribes that those
scrolls of parchnent on which the Lawis witten, when removed fromthe
Synagogue, should be conveyed in an Ark encl osing them and, when being
read, should be placed to rest on a table. The present tenporary

regul ations, with a viewto enabling the Jews to carry out a conplete
service in the vicinity of the Wall on Saturdays (Sabbaths) and on

Jewi sh "holy days," grant perm ssion to themto place near the Wil

both the Ark in which the Scrolls of the Law are kept, and two tables,
one as a stand for the Ark and the other for resting the Scrolls on
when the Law is being read. As nmentioned before, these objects have
been regularly brought to the Wall from very ancient tines upon
particul ar occasi ons when prayers and fasts were to be held as for

i nstance at a juncture of national m sfortune or calamty or owing to
sonme ot her event of an extraordinary character. Furthernore it was
proved by w tnesses heard before the Conmi ssion that the said
appurtenances were custonmarily brought to the Wall | ong before the War,
on New Year's Day and on the Day of Atonenent. No proofs of a simlar
validity were brought forward at the hearings conducted by the

Commi ssion as to the bringing to the Wall of the appurtenances
connected with the reading of the Law on other Hi gh Festivals than
those just nentioned. However, since in the tenporary regul ations

perm ssi on has been accorded to the Jews to utilize the objects in
guestion on particular "Jew sh Holy Days (H gh Festivals) in genera
the Conmmi ssion--basing its opinion also upon certain evidence produced
at the inquiry held by it--has every reason to believe that the

admi nistrative regulations in this respect are based on tinme-honoured
practice, all the nore so, as it seens to be in conformty with the
signi ficance of the place as a site of great sanctity to the Jews, that
t hey shoul d have celebrated their Hi gh Festivals by pilgrinmages to, and
gatherings in front of, the Wall, on which occasi ons conpl ete services
were held including the reading of the Torah.

Under the circunstances as they exist the Conmission finds that it is
right and in accordance with what may be deenmed fitting that the Jews
shoul d be allowed to bring to the Wall a Cabinet or Ark containing the
Scrolls of the Law with the stands or tables needed for using the sane
on such occasions as the follow ng:
(a) at the tinme of holding special fasts or prayers that
have been proclai ned by the Chi ef Rabbis of Jerusalem by
reason of the happening of some extraordinary event, always
provi ded that the Chief Rabbis give due notice to the
Pal esti ne Adm nistration of the intended hol ding of such
fasts or prayers;
(b) on New Year's Day and on the Day of Atonenent;
(c) on other special holy days recogni zed by the
Admi nistration as such days on which the said objects have
been usual |y brought to the Wall

It shall also be stipulated that the Ark containing the Scroll or
Scrolls of the Law shall only be brought to the Wall, if and when that
is otherwi se perm ssible, provided that the said objects are of a size
to permt of their being carried by hand, and that they shall not be
affixed to the Wall, and that they shall be rempved fromthe place near
the Wall at the close of each of the said holy days.



The reading of the Law fromthe Scrolls is requisite also for a
conplete service at certain tines, e.g., in a. Synagogue on Mbndays,
Thur sdays, and Saturdays. The bringing of the Scrolls of the Law and
its appurtenances, however, is only permissible according to the
present tenporary regulations on the ordinary Sabbat h-days (extendi ng
from Friday evening until sunset on Saturday). The practice on which
the regulations in this respect have been based is in all probability,
as has already been stated, of a sonmewhat recent date, and it has not
been shown to the satisfaction of the Conm ssion that any continuous
usage with respect to it existed before the War. It is true that sone
Wi t nesses, whose trustworthiness was in no way open to suspicion, gave
positive evidence to, the effect that the objects in question were in
use near the Wall during a certain period previous to the War. O her

Wi t nesses however who were so far as could be judged just as
trustworthy as the former group deposed that, although they were
frequent resorters to the Wall, they had not any consci ous renenbrance
of having seen the Ark and the Scrolls near the Wall, on any ordinary
week-days or even on Saturdays, until the period subsequent to the War.
In this respect the same reasoni ng hol ds good, as has been adduced by

t he Conmi ssion before, relative to benches, chairs, etc., viz., that it
i s conceivable that such objects may at tines have been used by the
Jews without any objection being raised on the part of the Mslens, but
that no unprotected-against practice of |long standing can be said to
have been thereby established. That the Mslenms have not nade any
formal or definite objection against the Ark and the Tables unti

lately may very well be explained by the objects in question not having
been in use before the War with any degree of regularity. It has not
been possible for the Comrission to ascertain whether the "Tabernacle
or Ark" which the Moghrabis in 1928 regarded as being "nmuch | arger than
was customary” (page 51) was conpared by themw th the Ark that had
been used in the period imediately preceding or with one that had been

used at a still earlier date. Nevertheless it should be noted that the
Wi t ness | SSACHAROFF, who gave npbst enphatic evidence about the bringing
of an Ark with a "small" Scroll of the Law and a "snall table" in pre-

war days, also stated that the sane practice prevail ed on Mondays and
Thur sdays. That custom however, has not been recognized in the
tenporary regul ations as being in conformty with the status quo. At
all events the evidence heard before the Commi ssion on this point has
been contradi ctory and does not authorize a confirmation of a Jew sh
right to place the Ark with the Scroll at the Wall on ordinary

Sabbat hs.

In limting the present right to the bringing of the Ark containing the
Scrolls in the manner aforesaid, the desire and aimof the Comm ssion
has not been to interfere in any way with the ritual of the Jew sh
devotions, but only to ensure that in connection with the Jew sh
worship no objects that m ght possibly be taken to indicate sonme sort

of possessory right for the Jews should be brought near the Wall

unl ess the doing so was justified by reason of |ong-continued practice.
To the Commi ssion this has appeared to be of very especial inportance
at this particular juncture. Any innovation that occurred m ght be made
use of in support of the plea that the Jews were left free to transform
the place into a synagogue--and that eventuality nust be obviated in
the interests of formal justice and for the insuring of a maintenance
of peace and order. It is presumably inpossible, however, to contest
the fact that a regular bringing to the Wall of objects, such as the



Ark containing the Scrolls of the Law, might give rise to a

m sconprehensi on of that nature. Nor would that either seemto be
called for, when due consideration is paid to the primry and
traditional character and purpose of the place.

As regards the other special objects of worship, fromthe point of view
above set forth, they are of |esser inportance.

The bringing to the Wall day by day of a stand containing ritual |anps
and of a zinc case in which such lanps are to be |lighted, and also of a
portabl e wash-basin and a water-container on a stand, is proved to be
in accordance with accepted usage and shoul d consequently be permtted
for the future too, provided only that none of those objects shall be
affixed to the Wall itself or to any Wall of the adjoi ni ng Waqf
buil di ngs. Nor shall it be prohibited for the Jews from sunset on

Fri day evening to sunset on Saturday and from sunset on the Eve of any
Jewi sh holy day until sunset on the followi ng day to place near the
Wal | as they have done hitherto a stand-containing prayer books to be
used in the ritual of worship

The stand | ast nentioned shall also be renpbved at the close of the
Sabbath day or of the other holy days referred to.

Furthernore, in conformty with practice, each Jew sh worshi pper shal
be entitled to bring a prayer-mat with himor her on the two holy days
of the New Year festival and on the Day of Atonement.

It forns a part of the Jew sh service in the Synagogue to bl ow the
Shofar (ramls horn) on New Year's Day and on the Day of Atonenent and
the Jews have clainmed the right on the said occasions to carry out this
cerenony of theirs in front of the Wall too.

That is a claimthat has not been recognised in the present
adm ni strative regul ations or otherwi se in actual practice, and the
Commi ssi on has not found any sufficient reason for assenting to it.

Save as above provided, it shall not be permissible to bring any
appurtenances of worship to the Wall

As regards the Haram area and the adj acent Wagf property in their

relation to, the Jewi sh devotions at the Western Wall, the Conm ssion
passes verdict that the present status quo of the Wall and of its
i mredi at e surroundi ngs shall, as far as possible, be preserved, with a

view to not causing any nore serious disturbance in the Jews' manner
and practice of worship than has occurred in the past, or than nmay be

i nevitabl e by reason of changes in the prevailing conditions at the
Wal | . Consequently the Moslens shall be entitled in the Wagf properties
adj acent to the Wall to construct or build any desired erection and to
denol i sh or repair any existing building, provided only that such work
shall not encroach on the Pavement area or inpair the right of the Jews
to access to the Wall, or involve any disturbance to the Jews that is
avoi dabl e during their devotional visits to the place near the Wall

If the recently constructed door at the southern end of the Pavement is
not to be closed for good, neasures shall be taken of the sanme kind as



at present in force to ensure its being kept locked from5 p.m on the
Eve of the Sabbath and on Jew sh holy days that are recognised as such
by the Pal estine Adm nistration, and throughout such days until sunset.

The Comnri ssion also confirnms the prohibition in the tenporary rules
agai nst the driving of animals along the Pavenent at certain hours.

For avoi di ng annoyance to the Jew sh worshi ppers the Zikr cerenony
shal |l not, during the usual hours of worship, be carried out so close
to the Pavenent as to cause annoyance.

The concl usions arrived at by the Commi ssion on the basis of the
reasoni ng and evi dence adduced above, nay be sumred up as foll ows:

A. To the Mosl ens bel ong the sole ownership of, and the sole
proprietary right to, the Western Wall, seeing that it fornms an
integral part of the Haram esh-Sherif area, which is a Waqf property.

To the Moslens there al so bel ongs the ownership of the Pavenent in
front of the Wall and of the adjacent so-called Mghrabi (Mroccan)
Quarter opposite the Wall, inasrmuch as the | ast-nmentioned property was
made WAqf under Moslem Sharia Law, it being dedicated to charitable
pur poses.

Such appurtenances of worship and/or such other objects as the Jews may
be entitled to place near the Wall either in conformty with the

provi sions of this present Verdict or by agreenent conme to between the
Parties shall under no circunstances be considered as, or have the
effect of, establishing for themany sort of proprietary right to the
Wall or to the adjacent Pavenent.

On the other hand the Moslens shall be under the obligation not to
construct or build any edifice or to denolish or repair any building
within the Waqf property (Haram area and Moghrabi Quarter) adjacent to
the Wall, in such a manner that the said work woul d encroach on the
Pavenment or inpair the access of the Jews to the Wall or involve any
di sturbance to, or interference with, the Jews during the tinmes of
their devotional visits to the Wall, if it can in any way be avoi ded.

B. The Jews shall have free access to the Western Wall for the purpose
of devotions at all tines subject to the explicit stipulations
herei nafter to be nentioned, viz.
(1) The tenporary instructions issued by the Pal estine
Admi ni stration at the end of Septenber, 1929, relative to
"appurtenances of worship" (see Section 2, a, b, c), are to
be made permanent, subject however to the one nodification
that it shall be pernissible to place near the Wall the
Cabinet or Ark containing the Scroll or Scrolls of the Law
and the Table on which the Ark stands and the Table on
which the Scroll is laid when being read from but only on
the foll owi ng occasions, viz.
(a) at any special fast and assenmbly for public
prayer that the Chief Rabbis of Jerusal em may



order to be held in the consequence of sone
public distress or calanmty, provided due
noti ce shall have been given by themto the
Adm ni stration;
(b) on New Year's Day and on the Day of
Atonenent, and al so on any other special "holy
days" that are recogni sed by the Governnent as
such days on which it has been customary for
the Ark containing the Scrolls of the Law to be
brought to the Wall
Save as provided in the articles of this
Verdict it shall not be pernmissible to have any
appurtenances of worship in the vicinity of the
val | .
(2) No objection or obstacle shall be raised to the Jews,
in their individual capacity, carrying with themto the
Wal | hand-books or other articles customarily used at their
devotions either as a general thing or upon specia
occasions, nor to their wearing such garnents as were of
old used at their devotions.
(3) The tenporarily enacted prohibitions agai nst the
bringing to the Wall of benches, carpets or mattings,
chairs, curtains and screens, etc., and against the driving
of animals at certain hours along the Pavenment are to be
made absolute, as is also the injunction as to keeping the
door at the southern end of the Wall | ocked during certain
hours. The right, however, for Moslens to go to and fro in
an ordi nary way al ong the Pavenent shall be respected and
remai n inviolable as hitherto.
(4) It shall be prohibited to bring to the Wall any tent or
a curtain or any sinmlar object with a viewto placing it
there even though for a limted space of tine.
(5) The Jews shall not be permitted to blow the ram s horn
(Shofar) near the Wall nor cause any other disturbance to
the Moslens that is avoidable; the Mdslens on the other
hand shall not be pernmitted to carry out the Zikr cerenony
close to the Pavement during the progress of the Jew sh
devotions or to cause annoyance to the Jews in any other
way.
(6) It is to be understood that the Admi nistration shall be
entitled to give such instructions as they may think fit
respecting the di nensions of each of the objects that it is
perm ssible for the Jews to bring to the Wall, respecting
the particul ar days and hours above referred to, and al so
respecting other details that may be necessary for the
adequate and conplete carrying out of this present Verdict
of the Commi ssion.
(7) I't shall be prohibited for any person or persons to
meke use of the place in front of the Wall or its
surroundi ngs for all political speeches or utterances or
denonstrations of any ki nd whatever.
(8) It shall be held to be a matter of common interest to
Mosl ens and Jews alike that the Western Wall shoul d not be
di sfigured by having any engravings or inscriptions placed
upon it or by having nails or simlar objects driven into
it and also that the Pavenent in front of the Wall should
be kept clean and be properly respected by Mslenms and Jews



alike; it is herewith declared to be the Mslens' right and
duty to have the Pavenment cl eaned and repaired, if and when
that is necessary, upon due notice being given to the

Adm ni stration.

(9) Owing to the Wll's character as an historical nonunent
its fitting mai ntenance shall be entrusted to the Pal estine
Adm nistration, so that any repairs to it that may be
necessary shall be carried out by them and under their
supervi sion though only after consultation with the Suprene
Mosl em Counci | and the Rabbi ni cal Council for Pal estine.
(10) If any repairs to the Pavenent that are necessary are
not attended to by the Mslens in due time, the Pal estine
Admi ni stration shall take the necessary steps to have the
wor k done.

(11) The Chief Rabbis of Jerusalemshall be required to

nom nate one or nore officials to be their authorized
representative or representatives for receiving the

i nstructions and ot her conmmuni cations that will be issued
fromtime to time by the Pal estine Admi nistration regarding
the Western Wall, the Pavenent in front of it, and the

formalities to be observed with regard to the Jew sh
devotions near the Wall

The contentious problemthat the Conm ssion has had to deal with does
not owe its existence to two different conceptions regarding a standard
of law that both the contending Parties recognize and accept. On the
contrary it has arisen out of an existing inconmpatibility in actua
principles of right and religious faith, and is all the nore far-
reaching in character fromeach of the Parties being of the firm
conviction that the issue of the contention will affect interests that
are, for them of ideal noment and which they cannot forgo. In carrying
out its task the Conmi ssion has furthernore had to take into
consideration the circunstance that the contentious question has not
been referred to it for settlenent by the Parties thenselves that are
nost nearly concerned in it.

That being so, the Comm ssion recognizes, as has been already pointed
out in the introduction to this pronouncenent, that the ready

wi | |ingness displayed by both Parties to assist the Conm ssion in its
inquiries on the spot has been of inestinable advantage to the

Conmmi ssioners. That kindly attitude has i ndeed pronpted the hope in the
m nds of the Conmissioners that on the basis of this investigation the
Parties mght be able to arrive at an am cabl e agreement for settling
their nutual differences, an outcone which in this instance would be
far preferable to any settlement which is nore or |ess forced upon
them It has not, however, up to the present. proved possible for any
such agreenment to be arrived at and consequently the Comm ssion has had
no other course open to it than to pronounce its Verdict. The contents
of the Verdict have been drawn up exclusively on the basis of the

opi nion that the Comm ssion has formed regarding the nerits of the
case, judged in the main fromthe sane point of view as is reflected
both in '"the present Mandate and in the adnministration of the earlier
regime with regard to the relations to one another of differing creeds
in Pal estine.

In addition to what has been said earlier with regard thereto, it is



fitting here to recall the fact that, in the Treaty between the

Eur opean Great Powers and Turkey for the settlenent of the affairs of
t he East, signed on 13th July, 1878, the Sublime Porte nmade a

spont aneous decl aration, in which there was expressed the intention to
mai ntain the principle of religious |iberty and to give it the w dest
scope (Article LXI1).

In regard to the particular case that the Comm ssion has been appoi nt ed
toinquire into, this lofty principle cannot be put into practice,

unl ess the adherents of the differing creeds are prepared, in
observance of the rules set forth above, to show each other due
consideration as regards the one Party in the exercise of their

i ncontestable rights of ownership and possession, and as regards the
other in the performance of their religious services on a ground which
does not belong to them by right of possession

The Comnmi ssion ventures to entertain the hope that, having regard to

t he actual position of affairs and of what is dependent thereupon, both
Mosl ens and Jews will accept and respect the Commi ssion's Verdict with
that earnest desire to attain mutual understanding that is so inportant
a pre-requisite both for the furtherance of the conmmopn interest of the
Parties in Palestine and for ensuring a peaceabl e devel opnent in the
World at |arge.

In its pronouncenents and decisions the Conmi ssion is unaninous.

Decenber, 1930.

ELI EL LOFGREN.

CHARLES BARDE.
C. J. VAN KEMPEN

STI G SAHLI N
APPENDI X 1 |
MEETI NGS AND W TNESSES
(C) = Wtness called by the Comni ssion
(J) = Wtness called by the Jew sh side.
(M = Wtness called by the Mslem side.
Meeti ng Date. W t ness
No. No.
1. 23rd June, 1930 Openi ng Meeti ng.
2. 25th June 1930 Openi ng Speech of Jew sh Counsel
3. 26th June, 1930, a.m 1. Joseph Gva Goldsmith (J).
4. 28th June, 1930, p.m 1. Joseph Gva Goldsmith (J).
5. 30th June, 1930, a.m 2. Zion Issacharoff (J).
6. 30t h June, 1930, p.m 3. Haim Sol onon (J).
4. Richard Hughes (J).



10.

11.

12.

13.

14.

15.

16.

17.

1st July,

1st July,
2nd July,

3rd July,

7th July,

8th July,

9th July,

10t h July,

14t h July,

15t h July,

15t h July,

1930, a.m

1930, p.m
1930

1930

1930

1930

1930

1930

1930

1930, a.m

1930, p.m

Rabbi Abraham Schorr (J).
Chi ef Rabbi Ben Zion Uziel (J).

Chi ef Rabbi Ben Zion Uziel (J).
El i ahu Mordecai Eisenstein (J).
Boris Schatz (J).

Raphael Ben Rahami n Meyuhas (J).

Raphael Ben Raham n Meyuhas (J).
0. Charlotte Hussay (J).

11. Mohaned Nasib Effendi Beiter (M.
12. Mordecai Gol dberg (J).

13. Muzahim Anin Bey Bajaji (M.

14. Salah Al Din Bey Gsman Beyham (M.
12. Mordecai Gol dberg (J) (resuned).
15. Hai m Zuckerman (J).

16. Mendl e Hacohen Pakover (J).
17. David Yellin (J).

18. Zudok Bassan (J).
19. Al bert Abraham Msseri (J).
20. Asher Sofer Federman (J).

21. Abraham Jacob Brawer (J).
22. Shawki Bey Saad (J).

23. Meir David Shotland (J).

24. Shei kh Mohamed Al Ghunei m El
Taftazani (M.
25. Mrza Bey Rafi Mahdi Rafia Mishki

(M.
26. John Daoud Yasmni (M.
27. Salim Sal amah Iskafi (M.

28. Hassan Ghuneim (M.

29. Jirgis Daud Al Daou (M.
30. Ibrahi m Afany Honey (M.
31. Mohaned Kanel Aintabi (M.

32. Léopold Draissaire (M.
33. Louis Heidet (M.

34. Nicola de Sinmini (M.

35. Mordecai Lebanon (J).

36. Antoi ne Joseph Lolas (M.
37. Abdul Kahayar Mozzakir (M.

38. Ihlarion Nacuzi (M.
39. Emle Dubois (M.

40. M khail Hieroninms (M.

41. Prosper Viaud (M.

42. Ernes Kohoul (M.

43. Fulgentius Mnotte (M.

44. Sheikh Ismail Effendi Hafaz (M.

45. Jamal Effendi Husseini (M.

44. Sheikh Ismail Effendi Hafaz (M.
(resuned).

46. Hal |l al a Ben Mohaned Ben Anrinom (M.

47. Yusef Khalil Lahla (M.
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18. 16th July, 1930, a.m 48. E. Keith-Roach (C).
47. Yusef Khalil Lahla (M. (resuned).

49. Sheikh Twefik et Tiby (M.
50. Ezzat Darwazeh (M.

19. 16th July, 1930, p.m b51. Hussein Tarawny (M.
52. Riza Tewfik Pasha (M.
20. 17th July, 1930, a.m Closing speeches for the Jew sh Side:
Dr. M Eliash.
Rabbi Bl au.
M. David Yellin.
21. 17th July, 1930, p.m dCosing speech of Ahmed Zaki Pasha.
22. 18th July, 1930 Cl osi ng speech of Mdhaned Ali Pasha.
23. 19th July, 1930 Cl osi ng speech of Aouni Bey Abdul Hadi.
Dr. Eliash.

Cl osi ng speech of Chairman.

APPENDI X | I'].
LI ST OF EXHI BI TS PRESENTED BY JEW SH COUNSEL.

1. Menorandum on the Western Wall submitted to the Special Conm ssion
of the League of Nations, Jerusalem June, 1930.

2. A collection of photographs of the Wailing Wall.
3. Three maps of the Warren Excavati ons.
4. A collection of Jewish Community Entry, etc., Books.

5. A declaration by Msa A Landau, Headmn stress of the leveling de
Rot hschild School, dated 19th May, 1930, about what she has seen at the
Wal | since 1899.

6. Aletter from Maj or Badcock of Occupied Eneny Territory

Admi ni stration, dated 22nd May, 1920, addressed to Rabbi Kook,
concerning observance of Die rights of the worshippers at the Wall and
transmtting copy of letter addressed to MIlitary Governor of Jerusal em
and a copy of report fromthe Inspector of Antiquities.

7. Letter from M. Cust of the Jerusal em Governorate to Rabbi Abraham
Schorr, dated 9th Tanuz, 5681, about the Jews putting up benches for
t he aged.

8. References to books to which the Jewi sh Menorandum refers, pages 62,
63.

9. Phot ographs of extracts from Jew sh Conmunity Entry Books.

10. Letter from M. Nurock, Assistant Private Secretary to the High
Conmi ssi oner, to Rabbi Schorr, dated 11th August, 1920, concerning the
provi sion of separate accommdation at the Wall for men and wonen.

11. Notes of Chief Rabbi Uziel of Jaffa on Jew sh Ritual.



12. Letter fromthe Chief Rabbi Mshe Franko to the Rabbis of the
Ashkenazi Community in Jerusalem dated 12th lyar, 5672, calling them
to negotiate on the subject of the Wailing Wall

13. Letter from M. Rosenberg to Professor Schatz, dated 30th Novenber
1911, about the date of the filmfromthe Wall

14. Letter from Major WAinwight to M. G asstein, dated 12th Cctober
1926, regarding District Comm ssioner's order of 6th April, 1926.

15. Transl ation from Hacheruth 11th February, 1912, concerning the
abol i shnent of the prohibition regarding the Wall

16. Reproduction from L' Aurore of the 2nd February, 1912, about the
same subject as exhibit No. 15.

17. Copy of extract fromthe book Nach Jerusal em by Ludw. Aug. Frankl
Zweiter Teil, Leipzig, 1858.

18. Evidence given by the Rev. Wlliam M Christie before the British
Magi strate at Haifa, 3rd July, 1930, about what he has seen at the Wl
since 1889.

19. Certificate of Dr. Churcher, 3rd July, 1930, saying that the Rev.
Christie could not cone to Jerusal em because of ill ness.

20. The book nentioned in No. 17.

21. Declaration by the Rev. Slotki, 19th June, 1930, about what he saw
at the Wall

22. Advertisenments referring to evidence given by M. Zuckerman at the
11th Meeting. Hebrew, with translation into English.

23. Extract, translated into English, fromthe German yearbook
Jerusalem printed in Jerusalem 1913.

24. Declaration by |Isaac Snowran, Marseilles, 30th June, 1930, about
what he saw at the Wall in 1899.

25. Original Karaite Prayer Book.

26. Phot ographic copy of Firman issued by Sultan Abdul Hamid in 1889
concerning rights of Chief Rabbis of Palestine.

27. Translation of certain points of the said Firman

28. Phot ographic copy of the Firman i ssued by Sultan Abdul Hami d in
1893.

29. Notes on recent Msleminnovations at the Wailing Wall



30. Copies of documents concerning an incident of 1912.

31. Declaration by Chief Rabbi Hai m Nahoum dated Cairo, 15th July,
1930, concerning his activities as Chief Rabbi of the Turkish Enpire.

32. Transl ation of the Firman of 1889.

33. Translation of extract fromthe records of the Sharia Court about
the Afdal Waqgf.

34. Map of the Wailing Wall area.

35. Almanacco di Terra Santa, 1930, Gerusal emme, 1930.

LI ST OF EXHI BI TS PRESENTED BY MOSLEM COUNSEL.

1. Translation of extract fromthe records of the Sharia Court about
t he Afdal Waqgf.

2. Translation of extract fromthe records of the Sharia Court about
t he Abu Madi an Vaqf.

3. Translation of a register nunber of the Sharia Court about a certain
person's right to live in the Mghrabi quarter

4. Transl ation of a docunent about the Abu Madi an WAqf.

5. Extract fromthe m nutes of the Shaw Conm ssion; evidence given by
Yusef Kives.

6. Translation of a letter from Mohanmed Sharif to the Governor of
Jerusal em about a decree issued to | brahimPasha concerning the Wiling
Wal |, dated 1840.

7. Translation of the decision by the Adm nistrative Council of the
Liwa of the year 1911 prohibiting the Jews to place chairs, etc., at
the vall.

8. Phot ographic reproduction of the Turkish original of No. 7.

9. Copies of correspondence between the Suprene Mslem Council and the
Gover nment of Pal estine before the publication of the White Paper of
Novenber, 1928.

10. Copi es of correspondence between the Suprene Mslem Council and the
Governnent of Pal estine after the Wiite Paper.

11. Copi es of correspondence between the Suprenme Mslem Council and the
League of Nati ons.

12. Copies of letters fromthe Suprene Mslem Council to the Govern-
ment of Palestine after the regulations of 1st October, 1929.



13. Copy of extract fromthe book Egypte et Pal estine by Enile Del nas.
Pari s, 1896.

14. Copy of extract fromthe book Le prem er pélerinage de vacances a
Jérusalem by |' Abbé MIler, Metz, 1889.

15. Copy of extract fromthe book Journal d'un pélerin de Terre-Sainte
by |' Abbé Verrier, Bayeux, 1871

16. Copy of extract fromthe book Voyage en Orient by Patrice
Chauvi erre, Tornai, 1883.

17. Copy of extract fromthe book A Pal esti ne Notebook, 1918-1923, by
C. R Ashbee, London, 1923.

18. Copy of extract fromthe book Jerusalem translated fromthe Gernman
by Sophia Tayl or, London, 1893.

19. A collection of photographs of the wall.

20. Phot ographi c reproductions of certain propaganda pictures.

21. Copy of extract fromthe Encycl opedia Britannica, about Zionism
22. Copy of extract fromthe Jew sh Encycl opedi a, about Zi oni sm

23. The Pal estine Wekly, Vol. XVII, No. 483, 9th August, 1929,
contai ning several articles about the Wailing Wall

24. Copy of extract from despatch of Sir L. Bols to Occupi ed Eneny
Territory Adm nistration, dated 7th June, 1930.

25. Phot ographi c reproducti ons of certain propaganda pictures.

26. Copy of extract from Dallos' Répertoire pratique, about servitudes
(22nd neeting).

APPENDI X | V.
Jerusal em
17th July, 1930.

Sir,

| amdirected by the Chairman of the Wailing Wall Conm ssion to request
you to informH s Excellency the Oficer Adm nistering the Government,
that it is anticipated that the sittings of the Comrission in this
country will be conpleted on Friday, the 18th of July. The

Conmi ssioners are therefore arranging to | eave Jerusal em on Saturday,
the 19th of July, en route for Port Said, where they will enbark on the
s.s. Ovieto.

Before | eaving Pal estine the Conmi ssioners would like to bring to



notice the excellent services rendered by the staff which has been
attached to themduring their enquiry.

The interpretation of the evidence of wi tnesses under close exam nation
or cross-exam nation, a task which prevented considerable difficulty
especially in view of the conditions under which the Comm ssion has
been worki ng, has been di scharged with great efficiency and admrable
expedi ency by the two official interpreters of the Government, M. |.

A. Abbady and M. W Shaftari.

The Commi ssion would also like to nmention the good services rendered by
t he stenographers who were placed at their disposal by the Pal estine
Governnent, M. A Antippa and M. V. Eassilian. On these gentl enen has
fallen the burden of tal king down and transcribing the vol um nous

evi dence brought before the Conmi ssion, a task that they have

di scharged with great energy, working for |ong hours.

The organi sation of the office and the registration and despatch of the
Conmi ssion's correspondence has been undertaken by M. Marroum who was
pl aced at the disposal of the Conmmi ssion by the Deputy District

Commi ssioner's office. He has discharged his duties with intelligence,
energy and efficiency.

Corporal Christie of the British Police has been attached to the
Commi ssi on throughout their stay in this country. He has acted as

| asher in the Enquiry Room and has acconpani ed the Comr ssion on their
tours. He has discharged his duties to the entire satisfaction of the
Commi ssi on

The Commi ssioners would be obliged if notes of their remarks coul d be
in the records of services of the above-nentioned officials.

The thanks of the Conmi ssion are also due to officials of the Pal estine
Governnment, too numerous to recount here, for the arrangenments which
were made for the conveni ence of the Conm ssioners. | am especially
directed to nmention the excellent and, by the Conmi ssion, highly
appreci ated services rendered by M. Max Nurock of the Secretariat, -
who has acted as Officier de Liaison between the Comm ssion and the
Gover nment .

Finally, | amdirected to request you to be good enough to present to
Hi s Excel |l ency the expression of thanks on behalf of the Conm ssion for
the hel p which the various departnents of the Pal estine Governnent have
given to the Conmm ssion on different occasions and whi ch have proved of
great value to them

| am etc.,

STI G SAHLI N,
Secretary of the Comm ssion,

E. MIls, Esgq., OB.E.,
Acting Chief Secretary,
Gover nment of Pal estine, Jerusal em



APPENDI X VI .
MOSLEM EXHI BI T NO. 6.
(Translation )

Fol i o 368.
No. 39.

To the Pride of honourable nen, the highly respected Ahnmad Agha
Duzdar, Governor of the City of Jerusalem

W are in receipt of an order fromthe Suprene MIlitary Conmand,

encl osing a copy of an August Khedivial Irada issued to His
Excellency,* to the effect that whereas it has come to light froma
copy of mnutes of the Majles Shurat of Jerusalemthat the area which
the Jews have applied to pave is contiguous with the wall of the Haram
Al -Sharif and the tethering place of al-Burg and is contained in the
Waqf of Abu Mdian (of holy nmenory); and whereas there is no precedent
for the Jews carrying out any such repairs in that area in the past;
and whereas it has been established that it would be inadn ssible under
the Shar'i Law (for themto do so); therefore the Jews nust not be
enabled to carry out the paving, and they nust be cautioned agai nst

rai sing their voices and displaying their books (or utterances) and
(informed) that all that may be permitted themis to pay visits to it
as of old.

A Suprenme Mlitary Order has been issued to us to take action in
accordance with the above Irada, and in accordance therewith we
comuni cate its August substance to you, so that on receipt of it you
shal |l take steps to enforce it. So take note

(SEAL) MUHAMVAD SHARI F.
24t h Ramadan 1256.
(i.e. 1840 A.D.)

APPENDI X VI | .
JEW SH EXHI BI T No. 32.
ENGLI SH TRANSLATI ON OF THE FI RVAN 1311

The Nobl e, G orious, and Sublinme Inperial Firnman, and the Brilliant
Tughra of the Enperor, Conqueror of the World.

Whereas the acting Chief Rabbinate of Constantinople (literally: ny
Gate of Felicity) has applied by a menorandum sayi ng that upon the
occurrence of the death of Meir Panigel Effendi who was the Chief Rabb
(Hahanbashi) of Jerusalemit was necessary to appoint sone suitable
person in his place and that inasmuch as this holder of nmy Inperia
Brevet, Yaco Shaoul Elyashar Effendi, one of the subjects of ny Subline
Enpire and one of the local spiritual heads, has been el ected as being



capabl e of administering religious affairs, my dorious Brevet

contai ning his appoi ntment may be given, and the matter has al so been
notified and communi cated by OQur Mnistry of Affairs of Justice and
Cults, | have given this my Inperial Brevet with the insertion of the
ancient conditions and | have ordered that the aforesaid Yaco Shaou

El yashar Effendi shall adm nister the above-nentioned Chi ef Rabbinate
of Jerusalem that in the places within the jurisdiction of (lit.:
appertaining to, or: dependent on) his Chief Rabbinate the Rabbis and
the heads of the congregations and all other notables and common people
(lit.: big and small) of the Jewi sh community shall know the above-
mentioned as Chief Rabbi over themand in their affairs regarding his
Chi ef Rabbinate shall apply to himand they shall not contravene his
word which is right and they shall do their utnost with regard to

obedi ence and submi ssion himin accordance with their rites. And

wher eas the above-nmenti oned Chi ef Rabbi does not oppose to the ritua

of Thora reading (or: Thora study) being practiced in his house or
(lit.: and) in other houses, (or: And Wereas nobody opposes to the
ritual, etc., in the house of the above-mentioned Chief Rabbi or in

ot her houses) there shall be no nolestation and injustice (or
oppression) on the part of officers contrary to the Sacred Shari Law
and wi thout any right interfering with their worshipping (lit.: the
practice of their ritual) with the only purpose of annoying and of
getting noney by pretexts as "You are worshipping (lit.: practicing
rituals) in your private property dwellings and you read (study) the
Thora and have hanged screens and candl es". And there shall be on the
part of officers and officials nmeking inspections of registrations and
orders (or: registering orders and inspections) no oppression to, and
no i nmposition of fines upon, the synagogues and school s destined ab
antiquo to the said Comunity; these shall remain (lit.: be) in their
possessi on and under their control. And no outsider shall interfere and
meddl e with their repairs and structural inprovenents nmade with the
perm ssion of the Shari authority. And there shall be no neddling by
whonsoever with the chattels (or: things) of their synagogues and their
schools for the debt of another, and they (i.e., these things) shal

not be suffered to be taken and seized as a pledge, and if by sone
nmeans or other they have been taken they shall be caused to be returned
by the Shari authority and handed over to whomthey belong (lit.: to
their places). And when the above-nentioned Chief Rabbi or his
substitutes whomhe may (lit.: will) appoint on his behalf make peace
in accordance with their rites between two disputing Jews with the
consent of both parties in matters of contracting a marriage or
dissolving a marriage as well as in other matters in accordance with
their rites, and when they adm nister in their synagogues an oath in
accordance with their rites, as nay be necessary, (or: as occasion
requires) for the purpose of investigating a matter, also with regard
to their papers for the renoval and bani shnment, as required by the
rites, of certain accused, there shall be no interference or oppression
contrary to old custom on the part of the judges ("Kadis") and judges-
substitutes ("Nai bs") of the Shari Law or any other person, and they
shall not be nade subject to any inposition and fine whatsoever. And

wi t hout the know edge and pernission of the aforesaid Chief Rabbi or
(lit.: and) his substitutes, the Rabbis who are under his jurisdiction
(or: protection) shall not performthe cerenpny of marriages which are
not all owed according to their rites, and if a nenber (lit.: sonebody)
of the Jewish Comrunity intends to marry a wonman or divorce a wonah or
to take a woman nmore (lit.: a woman upon a worman) and to go to other

pl aces and have it performed there, they shall not carry out and



performthe cerenony of marriage as long as there is no perm ssion of
t he aforesaid Chi ef Rabbi, and nmen of influence (lit.: power, fortune)
shall not constrain their Rabbis in contravention of their rites by
sayi ng "make the marriage cerenony of this woman to this Jew'. And as
their rites require their Rabbis not to bury (lit.: lift up) the Jews
who died while acting in contravention of their rites, the "Kadis",
"Nai bs", officers or other influential (or: powerful) persons shall not
make constraint and injustice by saying to the Rabbis "You shall [ift
up". And with regard to the eatabl es and beverages of the said
Rel i gi ous Community in connection with "Kasher" and "Taref" there shal
be no inposition by any person who is unauthorized (or: who nmeddles in
affairs which do not regard hin such as "You shall say this is 'Taref
and that is '"Kasher'." And if it happens that the afore-said Chief
Rabbi comes for a certain affair to Constantinople (lit.: to ny Subline
Port) there shall in no way be any interference with his substitute
whom he nmy appoint on his place. And the agent and nen whomthe

af oresaid Chief Rabbi will send for the collection of fiscal (or:
Governnment) taxes shall be given a guide, and when they will change
their garment and dress in order to pass in the best manner through the
pl aces where they travel, and when they will carry weapons (lit.:
instruments of war) in order to repel mischief and to save thensel ves
(lit.: their souls) frombandits, there shall be no interference and
opposition on the part of officials and officers, and they shall not be
nol ested contrary to the Sacred Shari Law by the demand of anything
what soever under the denomi nation of a present or (lit.: and) revenue
And if there arises any cl ai mwhatsoever of the aforesaid Chief Rabb
and the other Rabbis and their substitutes and men in connection with
the Sacred Shari Law, it shall be referred to Constantinople. And when
a Rabbi has to be detained with the perm ssion of the Shari authority,
he shall be so detained through the neans of the aforesaid Chief Rabbi
And they shall not convert (lit.: make) by force a Jewinto a Mdslem
wi t hout his consent. And the Jewi sh Comrmunity shall not be suffered to
refuse (lit.: to be obstinate) or (lit.: and) to hesitate to pay (lit.
give) the fiscal (or: Governnent) taxes the paynent of which is yearly
i ncunbent upon them and the charity noneys and the taxes and
expenditures of the cash which is called "Gabella" and the revenue of

t he Chi ef Rabbinate. And when the aforesaid Chief Rabbi or his
substitutes which he may appoint on his behalf will take and seize for
the Governnent the chattels and moneys or the horses and any ot her
thi ng which the Rabbis dying without heirs may be possessed of, there
shall be no interference on the part of the Treasury or (lit.: and) the
"Kassam (Shari Moslem official charged with the distribution of the
estate of a deceased person to its heirs) or (lit.: and) the

"mut aval I'i s" (Adm ni strators, Trustees) and other people saying: "It
has been inscribed in the general and special 'Defter Hakani' (Inperia
Regi ster) as revenue for us". And it shall not be suffered that
possessi on be taken of (lit.: a hand be put on) the noneys or other
property and thing of those who have heirs, And whatever deceased
Rabbi s may shave bequeathed in pursuance of their own rites for their
synagogues, their poor, or (lit.: and) their Chief Rabbis shall be
valid (lit.: accepted) and shall be heard by the Shari authority from
(lit.: with) Jewish witnesses of their own Religious Community in
conformty with their rites and rules. And when sone people of the

af oresaid (conmmunity are punished (or: reprimanded) in accordance with
their rites upon the occurrence of a fault in contravention of their
rites, nobody el se shall nmeddle. And there shall be no interference on
the part of the couriers or soldiery with the horses or nules which he



or his nen ride. And the aforesaid Chief Rabbi and the heads of their
Congregations shall not be suffered to be nolested by soldiery or

ot hers by inposing | odging on the houses in which they dwell. And there
shall be in no way any interference with their synagogues and with
their places of devotional visits and pilgrimge situated in the places
(or: localities) within the jurisdiction of (lit.: appertaining to, or
dependent on) his Chief Rabbinite and with their cerenonies of the
practice of their ritual by pretexts saying "You nust lift up (bury)
your dead this way, you must pray (or: read) that way" and in no other
manner whatever. He shall take possession of and hold the said post of
Chief Rabbi (lit.: the said Chief Rabbinate) according to the

requi renments of the conditions of this My Sublinme Brevet, and nobody
shall in any way what soever and for any reason whatsoever interfere and
make injustice in contradiction with its conditions and obligations.

Witten on the fifth day of the nonth of Miharram Al haram of the year
1311 (lit.: eleven and three hundred and thousand) A. H

In the Residence of Constantinople the safeguarded, the protected.
On the reverse:
The Hi gh Brevet of the Chief Rabbinate of Jerusal em

Regi stered textually in the Archives Ofice of Jerusal em 5th August,
1309 (Financial year).

Inscribed in the Register of the Shari Court of Jerusal em 16th August,
1309 (Financial vyear).

(SEAL) MUSSA SHAFI K.

* |{.e., the Commander-in-Chief, |brahi mPasha.
Representative Council.

The | egendary steed which is believed to have borne the Prophet on his
m racul ous ascensi on, and whi ch was, according to Mislem | egend,
tethered by the Angel Gabriel at a spot adjoining the Wailing Wall

APPENDI X VI I1.
MOSLEM EXHI BI T No. 7.

COPY OF THE DECI SI ON PASSED BY THE MAJLES | DARAH* OF THE LI WA,
UNDER NO. 1680 OF THE 12TH OF NOVEMBER, 1327.+

The Mutawal i ** of the Awakaf of Abu Median Al -Ghoth Shuai b, may God
sanctify his menory, has filed a petition stating that the nenmbers of
the Jewi sh Community whose practice was to visit, while standing up on



their feet, the place called "Burag" which place is situated outside
the Western side of the Haram Al - Sharif8 of Jerusalem having contrary
to usage, started lately to bring chairs to sit on during their Visit,
and the said "Buraqg" being a property belonging to the above-nenti oned
Awkaf and constituting a private blind alley (cul-de-sac), and
requested that in order to avoid a future claimof ownership, the
present state of affairs be stopped as from now,

Upon transmi ssion of the petition, H s Em nence the Mufti, the Awkaf
Department and the Shar'ia Court*** stated in their annotations thereon
that the said Wagqf being situated within the Miusaqqgafaty adjoining the
wal | of the illum nated Agsa Mosque on its West side and constituting a
blind alley (cul-de-sac), is one of the |anes belonging to the said
Waqgf, that it is inadm ssible by Lawin all respects that there should
be pl aced chairs, screen, and simlar articles, or any innovation be
made whi ch may indi cate ownership; that nobody owns the right to place
such articles, or to make innovations as to occupy the site of the wal
of the Noble Agsa Msque; and that steps should be taken for their
preventi on.

After deliberation by the Council it has been decided that in the
circunstances, whether in the raid Wagf, or at the Wall of the Haram
Al -Sharif§ it is not pernissible that there should be articles

consi dered as indications of ownership; that nobody should be given a
chance to place such articles; and that it is found necessary to
preserve the old practice. The above nmentioned petition together with
its enclosures is remitted to H E. The Governor, for necessary action

(True copy of the original registered in the Awkaf Book).
(SEAL) Directorate of the Awakaf of Jerusal em

AAREF HI KMAT.

* Adm ni strative Council
** Trustee or guardian.
*** NMpsl em Rel i gi ous Court.

+ 1911, A D.
§ Holy Sanctuary Buil di ng.
9 Bui |l di ngs.

APPENDI X X.

I NSTRUCTI ONS | N REGARD TO THE USE OF THE WESTERN
(WAILING WALL OF THE HARAM AL- SHARI F, JERUSALEM

1. Access to the Wall.The Jews shall have access to the Western



(Wailing) Wall (hereinafter called "The Wall "), for purposes of prayer
and devotion at all tines.

2. Appurtenances of Worship.(a) The Jews may bring daily to the
pavenment before the Wall a stand containing ritual |anps, and may pl ace
on the stand a zinc case with glass doors in which such |anps are
lighted. They may bring also a portable wash-basin and a water

contai ner on a stand. None of the objects above nentioned shall be
affixed to the Wll or to any wall of the adjoining wakf buildings.

(b) From sunset on Friday evening to Sunset on Saturday, and from
sunset on the eve of any Jew sh hol y-day recogni zed by Government, to
sunset of that holy day the Jews may place at the Northern end of the
Wall a stand contai ning prayer books, and at the Southern end of the
Wall a table on which to stand a cabinet or ark containing Scrolls of
the Law and another table on which the Scrolls are laid for reading.
The tabl es and cabinet or ark and the stand shall be renoved at the end
of the Sabbath or Holy-day as the case may be.

(c) On the two holy days of the New Year Festival and on the Day of
At onerment each Jew sh worshi pper may bring a prayer mat which may be
pl aced on the pavenent before the Wall but so as not to obstruct the
ri ght of passage al ong the pavenent.

(d) The dinmensions of each of the objects specified in this instruction
shal |l not exceed those set out in the Schedul e thereto.

(e) Save as provided in this instruction no appurtenances of worship
shall be brought to the Wall, and no carpet or matting shall be placed
on the pavenent before the Wall

3. Prohibition of Benches, Screens, etc. No benches, chairs or stools
shall be brought to or placed on the pavenent before the Wailing Wall
No screen or curtain shall be placed on the Wall or on the pavement,

for the purpose of separating nen and women or for any other purpose.

4. Prohibition of driving animals at certain hours al ong pavement.
Between the hours of 8 a.m and 1 p.m on Sabbath days and Jew sh holy-
days recogni zed by the Governnent, and between the hours of 5 and 8
p.m on the eve of such days, and throughout the eve and Day of

At onenment, save between the hours of dawn and 7 a.m, no aninmal shal

be driven along the pavenment before the Wall

5. Door at Southern end of Wall to be | ocked at certain hours. The
wooden door giving access fromthe pavenent to the Zawi eh at the

Sout hern end of the Wall shall remain | ocked on the eve of the Sabbath
and Jewi sh hol y-days recogni zed by the Governnent fromb5 p.m and

t hroughout such days until after sunset.

Schedul e.
DI MENSI ONS OF OBJECTS | N CENTI METRES
Hei ght. Wdth. Depth.
Stand for ritual |anps 83 120 70
Zinc case (Two chimmeys thereto 12 cm high) 53 98 32



Port abl e Wash-st and 86 40 33

Sem -circul ar water container* 29 20+ 20
St and cont ai ni ng books 86 50 26
Tabl e for Ark 82 53 45
Ar k 102 50 30
Table for scrolls 94 97 74

Prayer mat--Length 125 cm, breadth 50 cm

* The total height of the stand and contai ner shall not exceed 160 cm
+ At back.
APPENDI X XI
JEW SH EXHI BI T No. 29.
NOTE ON RECENT MOSLEM | NNOVATI ONS AT THE WAI LI NG WALL
Submitted to the Special Wailing Wall Conmm ssion by Counsel for the
Jewi sh Si de

1. The innovations to which further reference will be made in
succeedi ng paragraphs are the foll ow ng:

(a) A new structure erected above the northern end of the Wall

(b) The conversion of a house at the southern end of the pavenment into
a Zawi yah.

(c) The calling of the Miezzin.

(d) The Zikr.

(e) The establishment of a through connection fromthe Miughrabi Gate of
the Haramto the pavenent via the Zaw yah.

2. W do not propose to call evidence as to these being innovations,

unl ess we are invited by your Honourable Commission to do so. The facts
are patent, they have been established by the Shaw Report,* and are
supported by sworn evidence heard by the Shaw Commi ssi on.

Thus, on page 33 of the Report, after describing the new structure
above the Wall (item (a) in paragraph 1) the Comnmi ssion speaks of
“further innovations," thereby characterizing the new structure as an
i nnovation. These "further innovations," referred to as such in the
Shaw Report, are--in the order there nentioned--the conversion of a
house in the vicinity of the Wall first into a hospice and then into a
Zawi yah (item (b) above); the calling of the Miezzin (item (c) above);
and as to the Zikr--euphenmistically referred to as the "playing of
nmusic"--this is described on page 39 of the Shaw Report as "an

i nnovati on even nore recent than was the calling of the Miezzin to
prayer."

That the establishnent of a thoroughfare fromthe Mighrabi Gate of the
Haram to the pavenent (as a result of the construction of the new door)
was an innovation, is also established by the 'geographical description
of the locality on page 28 of the Shaw Comm ssion Report, which states
"at the time to which the early part of the narrative in this chapter
rel ates, there was no direct access fromthe Mighrabi Gate to the
pavenent in front of the Wall," (item (e) above).

In the follow ng paragraphs the various items referred to in paragraph
1 will be considered separately.



3. The New Structure above the Northern End of the Wall. This structure
was first observed on 15th Cctober, 1928, when it was i mMmedi ately
brought to the attention of the Deputy District Comm ssioner by the
Jewi sh Authorities, who expressed the hope that the work woul d not be
allowed to proceed. On 18th Cctober this request was officially
submitted in witing to the O ficer Admi nistering the Governnent.

On the basis of an opinion fromthe Law Officers of the Crown it was
subsequent|ly decided that the Moslens were within their rights in
conpleting this structure. This opinion is quoted in a letter fromthe
Chi ef Secretary of 13th June, 1929, addressed to the Zionist Executive
whi ch reads as foll ows:
"Hi s Excellency has now received fromthe Secretary of State a
despat ch conmuni cating the opinion of the Law Officers upon
certain questions that were raised.
Wth regard to the heightening by the authorities of a portion of
the Haram Wall to the north of the Wailing Wall, the Law O ficer
of the Crown have given their opinion that it is not an
i nfringenent of Jewi sh rights, as safeguarded by Article 13 of
the Mandate, for the Mdslem authorities to construct a building

which altered the appearances of the Western Wall, but did not
i ntrude upon the traditional rights of the Jews to pray at the
Wal |, unless the building was of such a character as to be

of fensive to Jewi sh religious sentinments.”

This is a purely legalistic conception, that a historical religious
monunment of such sacred associations can be altered in appearance, to
long as the alteration "is not offensive to Jewi sh religious
sentiment."” It holds out possibilities for further structura
alterations in the Wall itself, and we subnmit that it should be set
asi de by your Honourabl e Conmm ssion

4. The Zawi yah. Wth regard to the Zawi yah, the Chief Secretary's
letter of 11th June to the Mufti of Jerusalem quoted on page 37 of the
Shaw Conmi ssion Report, stated the followi ng on the basis of the
opi ni on of the Law O ficers of the Crown.
"In the Law O ficers' opinion the Jews are entitled to conduct
their worship without any greater disturbance than has occurred
in the past, or may be inevitable by reasons of changes in the
habits of the population of Jerusalemor otherwi se. |If the
erection of the proposed Zaw yah results in the observance of
Moslemrites in the presence of Jew sh worshippers, or in an
i ncursion by Mdslenms into the places where the Jews pray during
the customary tines of Jewi sh worship so as to cause some genui ne
annoyance or di sturbance, this would be regarded as an
interference with existing rights.”

It should be noted that while the Pal estine Governnent thus dealt with
the matters of structural changes and of direct interference with
Jewi sh worship, no attenpt was nade to grapple with the probl em caused
by the deliberate neasures initiated by the Moslem Authorities (and
fully described in the Shaw Report) to establish what was clearly

i ntended to becone a Moslem place of worship on the western side of the
Wal | adjoining the Jewi sh place of prayer. This indeed constituted the
essential character of the innovations, and it was fromthis point of



view that the innovations were viewed with grave concern by the Jew sh
Aut horities as creating a potential source of inter-religious conflict.
VWil st the Buraq tradition is undoubtedly an old one, the
sanctification by Mslens of the Western face of the Wall in the region
of the Zawiyah is entirely new, and until quite recently the house

whi ch has become the Zawi yah had been treated as an ordinary dwelling
house, with a stable for a donkey and |avatory quite close to the Wl
itself.

5. The Muezzin. The calling of the Miezzin was first observed late in
Novenber, 1928, before the establishnent of the Zawi yah. In the sane
nmont h presentations were nmade to the Governnment, urging that this

i nvol ved a fundanmental departure fromthe status quo.

The Governnent never disputed the Jewi sh contention that the calling of
the Miezzin at this side was a conplete innovation, but the practice
was allowed to continue to the great annoyance and di sturbance of
Jewi sh worshi ppers praying during the Miuezzin calls which, as stated by
t he Shaw Commi ssion, took place five tines a day. On page 74, and again
on page 75 of the Shaw Report, there is a definite finding that the
calling by the Miezzin was "primarily designed to annoy the Jews."

6. The Zikr. The performance of the Zikr in the vicinity of the Wl

was an innovation begun in My, 1929, as stated on page 39 of the
Report of the Shaw Conmi ssion, and the Jewi sh authorities at once
conpl ai ned about it to the Government. The extent of the annoyance

vari ed apparently in relation to the extent to which the Mslem

Aut horities felt that they could defy the wi shes which the Governnent
had expressed that this nost objectionable practice should be

di scontinued. It neverthel ess continued and still continues. It is a
practice wi thout precedent in the recorded history of the Wall. The
practice constitutes so gross an interference with Jewi sh worship at
the Wall that it does not appear necessary to argue as to its legality.
Menti on may however be made of the opinion of the Law Officers of the
Crown already quoted, to the effect that the Jews are entitled to
conduct their worship without any greater disturbance than has occurred
in the past.

The Shaw Conmi ssion find (vide pages 74 and 75) of the Zi kr as of the
Muezzin, that it was an innovation "primarily designed to annoy the
Jews. "

7. The New Door and the Resultant Thoroughfare fromthe Haramto the
Western Wall area. The structural works herein referred to are
sufficiently described in the Shaw Conmi ssion Report, which al so deals
with the provisional suspension of this work as a result of the High
Conmmi ssioner's intervention, and the subsequent conpletion of the work
with the perm ssion of the Authorities, who based their decision on the
opi nion of the Law Oficers of the Crown already referred to in
connection with the new structure erected above the Wall and within the
Haram area, but in no way affecting the Jew sh place of prayer, except
as regards the appearance of the Wall above it. It is clear that if the
opi nion of the Law Officers of the Crown is relevant to the structura
alterations fromthe new door to the Jew sh place of worship, the

deci sive clauses are those which declare that "the Jews are entitled to
conduct their worship at the Wall without any greater disturbance than



has occurred in the past," and that an incursion by Mslens during the
customary tinmes of Jewi sh worship so as to cause genui ne annoyance or
di sturbance woul d anmount to an interference with existing rights.

Wi | st the Shaw Commi ssion justified the action OF the Local Governnent
by its observation (Page 40) that "the decision to grant perm ssion for
the resunption of the building operations was based on the highest

| egal advice available to H's Majesty's Governnent," it is submtted
that this constantly hovering possibility of incursion is in itself an
i nnovati on which causes genui ne annoyance, and the preclusion of
through traffic by |locking the bottom door during certain hours is not
initself a solution of the difficulty. The creating of a new

t hor oughfare between the Haram and the Jewi sh place of prayer, not only
i nvolved a formal change in the status quo, but a change of a nost
serious character in that it created a state of affairs likely to give
rise to a breach of the peace. This danger is by no nmeans elim nated by
the mere | ocking of the entrance into the Zawi yah fromthe Jew sh pl ace
of prayer during the hours of regular Saturday and holiday services in
view of the fact that Jews visit the Wailing Wall at all times of the
day, and sone tinmes of the night for private devotions.

We subnit to your Honourable Conm ssion that all these innovations,
even if they were dictated by a genuine desire to underline and
enphasi se the Moslemrights of ownership in the area of the vicinity of
the Wall, and even if they were pronpted by a genuine fear that w thout
them the Jews nmay establish a right of ownership to the Wall, now that
it was clearly stated that the Jews claimno right of ownership, these
i nnovati ons should not be allowed to continue. Still |ess have they any
claimfor continuation if their sole purpose was to annoy the Jews.

That simlar acts of innovation should not be considered necessary by
the Mosl em Authorities is our earnest hope, and we would pray that this
Honour abl e Conmi ssion should rul e against the possibility of their
occurrence in future.

This note woul d be inconplete without nention of a negative innovation
viz., that of restriction of lighting at the pavenent in front of the
wal | .

In October, 1928, anpbng ot her demands ained at limting the facilities
of Jewi sh worship at the Wall, the Mbsl em Authorities demanded the
removal of all lights which were usually suspended to the walls

adj acent to the pavenent (but of course not to the Western Wall). At
the time this particular demand was not admitted by the Governnent, but
at a later date it was ruled that the suspension of lanps on the walls
should not in future be allowed, but that two nunicipal standard | ux

| anps woul d be nosed to provide the nosed illumnation for Jew sh

wor shi ppers during evening prayers. The selection of the positions for
these two | anps is known to have been a matter of prol onged di scussion
bet ween t he CGovernnent and the Mslem Authorities, who refused to all ow
the lanps to be placed in the positions proposed as obviously suitable
for the purpose. As a result, one of the |anps was noved to such a

di stance fromthe Wall that elderly worshippers with poor eyesight
suffer great inconvenience owing to |lack of sufficient |ight by which
to read their books of prayer, and are obliged to huddle up into the
sout hern corner of the pavenent in order to obtain what |ight they can
fromthe lanp erected in the | ane above the Zaw yah.



Sufficient Municipal lighting facilities is, therefore, one of the
requests of the Jew sh side.



